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all the more concerned when their prosecutions-including their sentences-
diverge too dramatically from local norms. Indeed, international prosecutions
are expected to advance a whole host of goals that crucially depend on
community buy-in. Some of the most central of these goals are ending the cycle
of violence, 194 preventing collective blame, 195 and enhancing peace and
reconciliation among formerly warring parties.196 If the tribunals are going to
take even the first step towards advancing any of these goals, they will need
victims and local communities to respect their judgments. 197 And if the
tribunals are going to take even the first step towards obtaining respect for their
judgments, they will need their sentencing laws to reflect-at least in broad
outlines-community norms.

What is the best way for international courts to infuse their sentences with
community norms? One might argue that the international courts that permit
victim participation already take account of local norms in sentencing. As noted
above, these courts typically receive the victims' views about the sentencing of
specific defendants. So, as long as the courts genuinely consider such views
when determining the defendants' sentences, we could conclude that local
norms are already playing a valuable role in sentencing. One problem with that
argument, however, is that victim participation provides the court with the
opinions of only one subset of the local population-the victims-and their
views may be colored by the horror they experienced during the conflict.198 In
addition, considering local norms only through victim participation may not be
sufficiently visible to produce optimal benefits.

A more accurate, objective, and transparent way for the tribunals to take

194. Cf Timothy Longman et al., Connecting Justice to Human Experience: Attitudes Toward
Accountability and Reconciliation in Rwanda, in MY NEIGHBOR, MY ENEMY 206, 212 (Eric Stover &
Harvey Weinstein eds., 2004) (stating that Rwandan respondents wanted trials of genocide to "punish
the guilty" and "build community trust"); MEMUNATU BABY PRATT, CONSULTANT TO THE SPECIAL
COURT FOR SIERRA LEONE, NATION-WIDE SURVEY REPORT ON PUBLIC PERCEPTIONS OF THE SPECIAL
COURT FOR SIERRA LEONE 25 (Mar. 2007) (on file with author).

195. Thorsten Bonacker & Christoph Safferling, Introduction, in VICTIMS OF INTERNATIONAL
CRIMES: AN INTERDISCIPLINARY APPROACH 1, 2 (Thorsten Bonacker & Christoph Safferling eds.,
2013).

196. See S.C. Res. 827, para. 6, U.N. Doc. S/RES/827 (May 25, 1993) (noting that the creation
of the ICTY "would contribute to the restoration and maintenance of peace"); S.C. Res. 955, para. 7,
U.N. Doc. S/RES/955 (Nov. 8, 1994) (asserting that "in the particular circumstances of Rwanda, the
prosecution of persons responsible for serious violations of international humanitarian law ... would
contribute to the process of national reconciliation and to the restoration and maintenance of peace");
Hideaki Shinoda, Peace-Building by the Rule of Law: An Examination of Intervention in the Form of
International Tribunals, 7 INT'L J. PEACE STUDIES (2002) ("[T]he ICTR is the first international tribunal
established for national reconciliation in history."); cf. Ewald, supra note 129, at 368 (noting that
sentencing creates a "strong announcement to contribute to justice and peace-making in the post-conflict
society").

197. Kingsley Chiedu Moghalu, Image and Reality of War Crimes Justice: External
Perceptions of the International Criminal Tribunal for Rwanda, 26 FLETCHER F. WORLD AFF. 21, 22
(2002) (maintaining that the perception of whether international trials can attain their anticipated goals is
"just as important as what happens in the[] courtrooms"); Jo-Anne Wemmers, Victims and the
International Criminal Court (ICC): Evaluating the Success of the ICC with Respect to Victims, 16
INT'L REV. VICTIMOLOGY 211, 224 (2009) (reporting on an empirical study showing that key staff at the
ICC is "very aware that how victims perceive the ICC is important for the success of the Court").

198. See KIZA ET AL., supra note 148, at 141 (finding that "a rising degree of victimization
provides for a rising demand for punishment"). But see Hough & Roberts, supra note 189, at 21; Sprott
& Doob, supra note 188, at 287.
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account of local sentencing norms is through consideration of domestic
sentencing laws. Domestic sentencing laws are more likely to reflect the views
of the entire society, not just the victims, and, in most cases, they will have
been adopted during a period of relative calm.199 Thus, we can be reasonably
confident that they stand as accurate reflections of community norms. Explicit
appeal to domestic sentencing norms also provides international courts with a
particularly visible and transparent way of conveying the court's concern for
and interest in the values of the community. Participants in Sanja Ivkovi6's
study indicated that local communities both desired and expected international
judges to know domestic law, and this is one way of meeting that
expectation.20 To be sure, appealing to domestic sentencing norms will not
wholly do away with victim dissatisfaction about tribunal sentencing. Some say
that victims of unspeakable crimes "are always dissatisfied with sentences
imposed by a court";20 1 at the least, some victims will not be satisfied with
anything less than the imposition of capital punishment.20 2 But appealing to
domestic sentencing laws will bolster the legitimacy of international sentencing
in the eyes of both victims and the larger community. It is one thing to feel
aggrieved because an international court has imposed an unjustifiably lenient
sentence on a brutal offender. It is far worse to know that the unjustifiably
lenient sentence was imposed pursuant to unfamiliar, foreign norms. Local
communities may still be dissatisfied with a given sentence, even if domestic
norms are consulted before its issuance, but they are less likely to view that
sentence as wholly illegitimate.

Consulting domestic sentencing norms also will help reduce a set of
sentencing inconsistencies that are wholly unjustified but that have received
little attention over the years. These are the inconsistencies that result when
some individuals who have committed crimes as part of a conflict are
prosecuted by international courts while other individuals who have committed
similar crimes as part of the same conflict are prosecuted by domestic courts.
These inconsistencies occur infrequently because most atrocities that are
prosecuted in international courts are not also prosecuted in domestic courts.203

But the issue can arise, as it did in Rwanda, when, soon after the genocide,
Rwandan domestic courts began actively prosecuting mid- and low-level
offenders at the same time that the ICTR was prosecuting their high-level
counterparts. Not surprisingly, given their different sentencing laws, Rwandan
domestic court sentences diverged, (often counterintuitively), from ICTR

199. One exception is Rwanda's Organic Genocide law, which was enacted two years after
Rwanda's 1994 genocide. Organic Law No. 08/96 of August 30, 1996 on the Organization of
Prosecutions for Offences constituting the Crime of Genocide or Crimes against Humanity committed
since October 1, 1990, JOURNAL OFFICIEL DE LA REPUBLIQUE RWANDAISE [Official Gazette of the
Republic of Rwanda], Sept. 1, 1996, at 14.

200. lvkovi6, supra note 176, at 326.
201. Orentlicher, supra note 163, at 53.
202. KIZA ETAL.,supra note 148, at 104; lvkovid, supra note 176, at 293, 323; Nkansah, supra

note 149, at 109. However, not all local communities favor the imposition of the death penalty. IvKovic
& HAGAN, supra note 192, at 62-64.

203. See supra notes 112-1 17.
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sentences, 2
0

4 and these divergences upset local communities and subjected the
ICTR to considerable criticism.2°5 Bosnians, likewise, criticize ICTY sentences
when they perceive them to be more lenient than the sentences that local courts

206impose. Requiring international courts to consult domestic sentencing laws
will not eliminate disparities between international and domestic sentences,207

but it will help better align them in defensible ways.
At first glance, my proposal to appeal to domestic sentencing laws might

seem to resemble existing tribunal sentencing provisions that instruct trial
chambers to have recourse to the "general practice regarding prison sentences"
in the domestic courts where the crimes took place. However, although these
provisions and my proposal both seek the inclusion of domestic norms in
international sentencing, that is where the resemblance ends. In discussing the
implementation of my proposal below, I will advocate the inclusion of
domestic norms at a different time and in a different fashion from the tribunals'
recourse-to-domestic-practice provisions contemplate. In addition, my proposal
is motivated by different concerns, features a different underlying rationale,
and, most importantly, seeks to advance different goals. The creators of the
early tribunals included the recourse-to-domestic-practices provisions because
they were concerned that imposing sentences that were completely untethered
from domestic law would violate the prohibition on retroactive punishment
embodied in the nulla poena sine lege principle.20

8 Some scholars considered

that concern overblown,20
9 and the early tribunals themselves paid scant

attention to it, so the provisions were never properly implemented. My
proposal, by contrast, does not seek to avert a human rights violation but rather
is the end result of a normative analysis. That analysis first concluded that
international sentencing laws ideally would take account of a host of relevant
facts and circumstances. Recognizing, however, that many of those facts and
circumstances would be unknowable at the relevant time, my analysis isolated

204. Mark A. Drumbl, The Curious Criminality of Mass Atrocity: Diverse Actors, Multiple

Truths, and Plural Responses, in PLURALISM IN INTERNATIONAL CRIMINAL LAW 68, 72-73 (Elies van
Sliedregt & Sergey Vasiliev eds., 2014). Initially, while the ICTR was sentencing the highest-level
offenders to terms of imprisonment, ICTR Statute, supra note 25, art. 23(1), Rwandan courts were
sentencing some mid- and low-level offenders to death, HOWARD BALL, PROSECUTING WAR CRIMES
AND GENOCIDE: THE TWENTIETH CENTURY EXPERIENCE 185 (1999). However, Rwanda no longer
applies the death penalty. Rwanda Scraps the Death Penalty, BBC NEWS (June 8, 2007), http://news.bbc
.co.uk/2/hi/africa/6735435.stm.

205. Moghalu, supra note 197, at 29; Survivors and Post-Genocide Justice in Rwanda,
AFRICAN RIGHTS & REDRESS 56 (Nov. 2008), http://www.redress.org/downloads/publications/Rwanda
%20Survivors%2031%200ctO/o2008.pdf [hereinafter Survivors and Post-Genocide Justice]; Philippe
Naughton, Rwandan Minister Defends "No" Vote on Tribunal, REUTERS WORLD SERVICE, Nov. 9,
1994.

206. Orentlicher, supra note 163, at 51.
207. Indeed, some inconsistencies are appropriate. For instance, the Special Panels sentenced its

defendants to longer terms of imprisonment than Indonesian domestic courts did, but that was because
the Indonesian courts were not genuinely seeking to impose accountability on offenders. See Cohen,
supra note 158, at 4.

208. D'ASCOLI, supra note 5, at 115-16; Schabas, supra note 1I, at 468-69, 482.
209. See Schabas, supra note 11, at 469. But see M. CHERIF BASSIOUNI & PETER MANIKAS,

THE LAW OF THE INTERNATIONAL CRIMINAL TRIBUNAL FOR THE FORMER YUGOSLAVIA 701-02 (1995);
Roelof Haveman, The Principle of Legality, in SUPRANATIONAL CRIMINAL LAW: A SYSTEM SUI

GENERIS 39, 66-72 (Roelof Haveman et al. eds., 2003); Dana, supra note 36, at 898-905.
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local community norms as a particularly important, relatively ascertainable
factor that should be considered in every sentence. Why is that particular factor
so important? Primarily because its consideration can enhance the perceived
legitimacy of international criminal sentences and, by extension, international
criminal law more generally.

Enhancing the legitimacy of international criminal prosecutions in the
eyes of local communities is among the most valuable aims that modern
international criminal justice can seek to achieve. International criminal
justice--once heralded as a virtual post-conflict panacea-is now suffering
from a public affairs crisis. Always under attack from governments whose
officials were its targets, 21  the international tribunals are now also facing
wide-ranging criticism from those who theoretically support international
criminal law. Scholars no longer unquestioningly accept that international
criminal prosecutions can attain the lofty and ambitious goals previously
ascribed to them,2 11 and practitioners increasingly criticize various aspects of
tribunal proceedings.212 Most worrying, however, is that international criminal
prosecutions have not delivered the expected benefits to victims and local
communities. At first, when local communities did not respond positively to
early international criminal prosecutions, it was assumed that the tribunals'
inadequate outreach efforts were to blame.21

3 However, that rationale is no
longer persuasive. Now we know that many victims and local communities are
deeply dissatisfied with the international courts21

4 and that their dissatisfaction
does not stem primarily from ignorance. Indeed, a recent survey of Cambodians
showed that the victim participants in the ECCC's first trial, who better
understood and more often attended the court's proceedings, held less positive

210. See, e.g., Sudan President Denies Darfur Crimes, SUDAN TRIB. (May 12, 2009), http://
www.sudantribune.com/spip.php?iframe&page=imprimable&id article=31152; Oliver Mathenge,
Kenya: Uhuru Lawyers Blast Bensouda As 'Amateur,' THE STAR (Feb. 18, 2015), http://allafrica.com
/stories/201502180625.html?utm-source=CICC+Newsletters&utm-campaign=14dOfb7d3a-2 20 15
_GlobalJusticeWeekly&utm_medium=email&utm term=0 68df9c5182-14d0fb7d3a-408856465&ct
-t(2 20 15GlobalJusticeWeekly); Statement by President Tomislav Nikoli6, Thematic Debate: Role
of International Criminal Justice in Reconciliation (Apr. 10, 2013), http://www.un.org/en/ga/president
/67/issues/icj/Serbia.pdf.

211. COMBS, supra note 94, at 2-3 (outlining the various criticisms recently leveled against
international criminal law).

212. Many of the most critical views emanate from defense counsel, Jenia lontcheva Turner,
Defense Perspectives on Law and Politics in International Criminal Trials, 48 VA. J. INT'L L. 529, 531
(2008), but even former prosecutors and legal officers have been known to offer critiques, see Harmon
& Gaynor, supra note 4, at 685; Alexander Zahar, Pluralism and the Rights of the Accused in
International Criminal Proceedings, in PLURALISM IN INTERNATIONAL CRIMINAL LAW 225, 233-38
(Elies van Sliedregt & Sergey Vasiliev eds., 2014).

213. See, e.g., Miklos Biro et al., Attitudes Toward Justice and Social Reconstruction in Bosnia
& Herzegovina and Croatia, in MY NEIGHBOR, MY ENEMY 183, 200 (Eric Stover & Harvey Weinstein
eds., 2004); Lal C. Vohrah & Jon Cina, The Outreach Programme, in ESSAYS ON ICTY PROCEDURE
AND EVIDENCE 547, 550-51 (Richard May et al. eds., 2001); Kerr & Lincoln, supra note 149, at 21.

214. See, e.g., Rachel Kerr, Lost in Translation? Perceptions of the ICTY in the former
Yugoslavia, in PROSECUTING WAR CRIMES: LESSONS AND LEGACIES OF THE INTERNATIONAL CRIMINAL
TRIBUNAL FOR THE FORMER YUGOSLAVIA 103, 108-09 (James Gow et al. eds., 2014). The news is not
all bad, however. A nationwide survey of Sierra Leoneans revealed that large majorities believed that
the SCSL had contributed to peace building and that its trials were fair and had helped deter future
violence. PRATT, supra note 194, at 23-24; see also Sawyer & Kelsall, supra note 172, at 57-58, 60
(finding that the SCSL had "broad public support").
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perceptions towards trials than members of the general public in Cambodia or
than victim participants who were less involved in and less knowledgeable
about the trial. The study's authors consequently concluded that "more nuanced
knowledge of the trial proceedings may translate into more critical perceptions
and attitudes towards the Court."21 5 Similar findings have been made about the
views of Yugoslavians on the ICTY. 2

1
6 Admittedly, including domestic

sentencing norms in international criminal sentencing is no more a panacea for
the tribunals' legitimacy problems than international criminal prosecutions are
a panacea for a post-conflict state's transitional justice problems. But because
the tribunals' legitimacy deficits threaten to undermine their work in so many
wide-ranging and fundamental ways, every effort that can be made to enhance
the tribunals' legitimacy with local populations must be seriously considered.

IV. IMPLEMENTING SENTENCING PLURALISM

Suggesting that international courts should consider domestic sentencing
norms is one thing. Answering the how, when, and what if questions regarding
that consideration is quite another. Indeed, those scholars who have advanced
sentencing proposals for international crimes typically have explicated only the
theoretical dimensions of their proposals. Given that, I will conclude this Part
with a much-needed discussion of the practical questions involved in the
implementation of my proposal. In particular, I will consider three broad-based
questions. First, in what fashion should an international court consider domestic
sentencing law? Second, which domestic law should an international court
consider? And finally, how should an international court proceed when relevant
domestic law either does not exist, cannot be ascertained, or is objectionable for
one reason or another? Some of these questions contain their own sub-
questions, which will also be addressed.

A. The Method of Consideration

Our first question-which pertains to the way in which international
courts should consider domestic sentencing laws-includes two sub-questions.
The first pertains to timing and the second to influence. As for timing, we must
consider at what stage of the international proceedings domestic law should be
considered. One possibility is to consider domestic law at the time that the
international court's sentencing scheme is being drafted. For an ad hoc tribunal,
that will mean at the time the tribunal is created. For the ICC, that will usually

217mean at the time a situation is referred to the court. If domestic law is

215. Phuong N. Pham et al., Victim Participation and the Trial of Duch at the Extraordinary
Chambers of the Courts of Cambodia, 3 J. HUM. RTS. 264,277 (2011).

216. IVKOVIct & HAGAN, supra note 192, at 37, 50, 134-37, 150 (reporting survey data showing
that negative views increased as respondents learned more about actual ICTY cases).

217. Most of the situations currently before the ICC came to the court via a state party referral
or a Security Council referral. Uganda, the Democratic Republic of the Congo, Central African
Republic, Ivory Coast, and Mali each referred the situations in their countries to the ICC, Ottilia Anna
Maunganidze & Antoinette Louw, Implications of Another African Case as Mali Self-refers to the ICC,
INST. FOR SECURITY STUD. (July 24, 2012), http://www.issafrica.org/iss-today/implications-of-another

-african-case-as-mali-self-refers-to-the-icc, and the Security Council referred the Darfur and Libyan
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considered at this stage, it will be used to inform the sentencing rules that the
international court adopts. Alternatively, international courts could consider
domestic law at the conclusion of each case, when the defendants in that case
have been convicted and are awaiting sentence. This is the model already
appearing in the sentencing provisions of certain tribunals.

Although both models have merit, I favor using domestic law to inform
the drafting of the international court's sentencing provisions. Admittedly, that
alternative does have one key disadvantage, namely, that the location of the
atrocities may not be known with sufficient certainty at the time a tribunal is
created or a situation is referred to the ICC. The ICTY was created while the
conflict in question was in full swing, and the ICC regularly receives referrals
for situations that are part of ongoing conflicts. 218 In these cases, the
international court might draft sentencing laws that are substantially informed
by the domestic laws of State A-where the initial crimes took place-only to
later find themselves prosecuting crimes that took place in State B. These
subsequently occurring atrocities, along with any subsequently discovered
atrocities, might require the court to amend its sentencing scheme. They might
not, however, as we will see below. In addition, the advantages of appealing to
domestic law at the macro, international lawmaking level outweigh the
disadvantages.

One such advantage is that domestic law is likely to have a greater real
and perceived impact if it influences the contours of the international court's
actual sentencing provisions than if it is merely taken into account in individual
sentencing determinations. To what degree domestic law can and should
influence international sentencing provisions is a topic to which I will turn
next, but suffice it to say here that, even if its influence on the international
court's final sentencing provisions is not profound, it will certainly be more
visible-and it will be perceived as more important-than if the court takes
account of local law only in its determination of an individual sentence. If
courts consider domestic law when drafting their sentencing provisions, then
the sentencing provisions of different international tribunals and ICC situations
will differ from one another. The differences may not be dramatic in every
instance, but they are apt to be noticeable, traceable to domestic law, and
consequently meaningful to local constituencies. By contrast, when domestic

situations to the ICC, S.C. Res. 1970, U.N. Doc. S/RES/I 970 (Feb. 26, 2011); S.C. Res. 1593, U.N.
Doc. S/RES/1593 (Mar. 31, 2005). However, the ICC's Prosecutor also can initiate investigations
proprio motu, Rome Statute, supra note 29, art. 15, and in that case, a sentencing scheme would not be
considered at least until the Pretrial Chamber has authorized investigations and perhaps not until charges
have been confirmed.

218. For instance, when Uganda referred its situation to the ICC in December 2003, ICC Press
Release, President of Uganda Refers Situation Concerning the Lord's Resistance Army (LRA) to the
ICC, No. ICC-20040129-44 (Jan. 2004), it had been engaged in an armed conflict with the Lord's
Resistance Army for more than fifteen years, and the conflict has continued to this day, Invisible
Children & Resolve, LRA CRISIS TRACKER, http://lracrisistracker.com/ (last visited Oct. 5, 2015).
Similarly, after the Security Council referred the Darfur situation to the ICC in 2005, S.C. Res. 1593,
U.N. Doc. S/RES/1593 (Mar. 31, 2005), fighting continued off and on in Darfur for years, Somini
Sengupta, Soldiers from Sudan Raped Hundreds in Darfur, Human Rights Group Finds, N.Y. TIMES
(Feb. 11, 2015), www.nytimes.com/2015/02/12/world/africa/soldiers-from-sudan-raped-hundreds-in
-darfur-human-rights-group-finds.html?_r-0.
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law is considered only at the sentencing of individual offenders, its impact is
apt to be reduced or, at the least, obscured.

It is the sentencing practices of the ICTY, ICTR, and SCSL that give us
good reason to fear reduced impact of domestic laws that are considered only at
the sentencing phase, as those early tribunals paid mere lip service to domestic
norms.219 But even courts that genuinely seek to take account of domestic law
may have difficulty determining what degree of influence to accord that law at
the sentencing stage given the host of other factors that will also be relevant to
an individual defendant's sentence.22

0 Those factors must also be considered,
but doing so is likely to obscure, if not diminish, the influence of the domestic
sentencing law. Further, as we will see next, domestic laws sometimes
delineate broad ranges of appropriate sentences for each crime. Thus, because
consideration of domestic law at the sentencing stage will not inexorably lead
to a certain sentence or even a narrow range of sentences, its influence may not
be visible to local constituencies. The visibility of domestic law is particularly
important because a primary reason for considering that law in the first place is
to enhance the legitimacy of the international sentences. If local communities
do not know how, or even if domestic law influenced a given sentence, then its
inclusion will not provide the anticipated benefits.

Next, we must consider the degree of influence domestic law should have
over international sentencing schemes. If we wanted to accord domestic law
maximal influence, we would require international courts to adopt domestic
law as their own law, so long as the domestic law did not violate human rights
norms. Presumably, pluralists such as Alexander Greenawalt would favor such
an approach. As noted above, Greenawalt asserts that when the specific
purposes of international criminal law do not override reasonable differences
among national systems, then domestic law should prevail. Applying his
criteria, Greenawalt concludes that international courts should apply domestic
law in a wide variety of realms, including modes of liability, defenses, the
general standards of individual responsibility, and sentencing.221 An alternative
proposal, at the opposite end of the influence continuum, would be to give
international courts the discretion to consider domestic sentencing law if they
so choose.

In my view, the optimal path lies between these two poles. The latter
option-providing international courts the discretion to consider domestic laws
when drafting their sentencing schemes-is apt to give insufficient weight to
domestic norms and will result in undesirable inconsistencies, as some
international courts (or ICC situations) will take account of domestic norms and
others will not. Because we have reason to believe that all international courts
would benefit from the inclusion of local sentencing norms, we should require
all courts to consider domestic laws in some fashion. However, at the other
extreme, requiring the adoption of domestic law ties the international courts'

219. See supra notes 33-36.
220. These include the number of victims and the level of the defendant's responsibility, among

many other factors.
221. Greenawalt, supra note 36, at 1124-25.
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hands too tightly. For one thing, it is not uncommon for states to seek to shield
international criminal offenders from punishment, and domestic sentencing
laws might reflect this perverted perspective. Obviously, we would not want to
require international courts to adopt these sorts of laws. In addition, even where
domestic laws set forth punishment ranges that are prima facie appropriate,
international courts will benefit from some sentencing leeway. I concluded
earlier in this Part that international courts should take account of a variety of
facts and circumstances to construct an optimal sentencing scheme for a
particular conflict or court. Although, as noted, many of those facts and
circumstances will not be knowable at the relevant time, some will. For this
reason, one could imagine instances in which other factors combine to suggest
that the unthinking adoption of domestic sentencing law would be ill-advised.

Given these conflicting concerns, we might decide that an ideal
compromise would be to require international courts to consider domestic law
in the creation of their sentencing schemes, but along with all of the other facts
and circumstances that will be relevant to the court's sentencing scheme. I
worry, however, that if no particular weight is placed on domestic law, it will
get lost among other relevant facts and circumstances. My fear stems in part
from the fact that those who participate in the creation of international courts
are typically Westerners who favor more lenient sentences than the ones
usually governing crimes in states where atrocities take place. Thus, they may
bring to the table a substantive disinclination toward domestic sentences.
However, even if that substantive disinclination does not exist, I fear that an
undifferentiated consideration of factors will not provide domestic law either
the real or perceived influence that would be most beneficial. Given that and
because the inclusion of domestic sentencing law ordinarily provides such clear
benefits, I propose imposing on international courts a presumption that
domestic sentencing law will have substantial and demonstrable influence on
their sentencing schemes unless clear countervailing considerations require it to
play a lesser role.

B. The Relevant Domestic Law

Our second question-which domestic law should an international court
consider-also includes two sub-questions: namely, which jurisdiction's law
should be considered and which subset of sentencing rules. Turning to the
second sub-question first, an international court should consider the sentencing
law that is most directly relevant to the crimes within the court's jurisdiction.
Most international courts primarily prosecute international crimes (as opposed
to domestic crimes), so they would consult domestic sentencing laws governing
international crimes.

As to which jurisdiction's law should be considered, the question is
relatively easy when the atrocities occurred exclusively on the territory of one
state. In that case, the international court would consider the law of the state
where the atrocities occurred. The question could seem more complicated if it
is known that a substantial proportion of offenders are not nationals of the state
where the crime took place. However, even then, the international court should
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look primarily to the law of the state where the crimes occurred. For one thing,
as a matter of international law, territoriality is "the principal ground for the• • ,. .. ,, 222

exercise of criminal jurisdiction. In addition, a primary reason for
appealing to domestic laws in the first place is to enhance the legitimacy of the
international court in the eyes of local communities. The views of the
defendants' compatriots are by no means irrelevant, but the views of victims
and the local communities that actually suffered the atrocities are of particular
importance to an international court's reputation and its ability to carry out its
goals. Hence, appealing to their law will provide the greatest advantages.

Of course, more than one domestic law could be relevant, even when all
of the atrocities occurred within the territory of one state, if the atrocities
spanned more than one governmental subdivision, and the subdivisions have
different sentencing laws for international crimes.223 This scenario is unlikely.
As we will see, many states have enacted no sentencing laws for international
crimes at all, and those that have have typically enacted them at the national
level, not the state or local level. In the unlikely event that a state does boast
different national and local sentencing laws for the same international crime,
then, in principle, the most local of the relevant sentencing laws should have
primary influence because it is that law that is likely to be the most familiar and
legitimate to local populations. In reality, however, the relevant international
officials probably will not have sufficiently certain information about the
locations of the atrocities at the time the sentencing scheme is being drafted, so
appeal to national sentencing law may be required. As it happens, sentencing
norms for violent crimes do not usually vary dramatically between different

224regions of the same state, so any differences that do exist are not apt to have
significant practical effect.

The question could seem more complicated if the crimes spanned more
than one state; however, the principles articulated above continue to apply.
First off, as above, the complications may be more theoretical than real. That is,
although there is greater sentencing variation between different states in a
region than there is between different governmental units in a state, the
different states of the same region sometimes apply similar sentencing laws.225

222. MALCOLM N. SHAW, INTERNATIONAL LAW 654 (6th ed. 2008); Michael P. Scharf, The
United States and the International Criminal Court: The ICC's Jurisdiction over the Nationals of Non-
Party States: A Critique of the U.S. Position, 64 L. & CONTEMP. PROB. 67, 75 (2001); see also Bankovid
v. Belgium, 2001-XII Eur. Ct. H.R. 333.

223. deGuzman, supra note 16, at 27-28 (noting that "sentencing norms can differ dramatically
even within national communities").

224. Heather Ahn-Redding et al., Regional Differences in Sentencing Practices, 7 INT'L J.

PUNISHMENT & SENT'G 138 (2011) (finding, contrary to expectation, that sentencing between United
States regions is more similar than dissimilar).

225. This statement is certainly true for domestic crimes. See Stefan Harrendorf, How to
Measure Punitiveness in Global Perspective: What Can Be Learned from International Survey Data, in
PUNITIVITY: INTERNATIONAL DEVELOPMENTS 125, 136 (Helmut Kury & Evelyn Shea eds., 2011)
(showing graphically sentencing similarities among the countries of Western Europe, on the one hand,
and among the countries of Eastern Europe, on the other, but dramatic differences between the practices
in Western and Eastern Europe). When it comes to international crimes, the picture is harder to decipher,
though some regional similarities can also be identified. For instance, several Caribbean countries have
enacted sentencing schemes for international crimes that differentiate between genocide that results in
death and genocide that does not. For the latter, the penalty in each of these countries is fourteen or
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Thus, an international court may be able to consider the sentencing laws of
more than one state in drafting coherent international sentencing standards that
are both familiar to and respected by local communities. In the event that the
sentencing laws of multiple states where crimes took place do diverge
substantially, the international court can create and apply alternative sentencing
schemes, so that crimes occurring in one state will be sentenced pursuant to one
set of rules and crimes occurring in another state pursuant to another. Although
this may seem burdensome, it is simply an application of the general principle
that domestic norms should substantially inform international criminal
sentencing rules. Most courts and most ICC situations will need only one
sentencing scheme, but in the rare case, more than one will be required.

C. The Absence of Relevant Domestic Law

Our final question asks how an international court should proceed when
relevant domestic sentencing law for international crimes either does not
exist 6 cannot be ascertained,227 or is objectionable for one reason or another.
The last of these possibilities is the most straightforward to address. Domestic
sentencing laws that contravene human rights norms can have no effect at the
international tribunals.228 A closer question concerns the death penalty, which
is ostensibly consistent with human rights norms,22 9 and which is permitted by
numerous domestic laws for the punishment of international crimes,2 ° but

fifteen years, and for the former, it is life imprisonment or the death penalty. See The Genocide Act of
Dec. 18, 1969, Chapter 10:04, http://www.dominica.gov.dm laws/chapters/chap I 0-04.pdf (Dominica);
The Genocide Act of Dec. 3, 1975, Chapter 19, http://www.laws.gov.ag/acts/chapters/cap-191 .pdf (Ant.
& Barb.); The Genocide Act of Dec. 18, 1969, Chapter 85, http://laws.bahamas.gov.bs/cms/images
/LEGISLATION/PRINCIPAL/1969/1969-0029/GenocideActl .pdf (Bah.); The Genocide Act of Apr.
6, 1971, Chapter 10, http://www.geneva-academy.ch/RULAC/pdf state/Genocide-Act-2000.pdf
(Belize). In addition, several neighboring African states punish genocide and crimes against humanity
with death. See Code Penal de la Republique du Mali, arts. 29-32, http://www.droit-afrique.com/images
/textes/Mali/mali%20-%2Ocode%2Openal.pdf (Mali); Loi No. 043/96/ADP du 13 Novembre 1996
portant Code Penal, arts. 313-317, https://www.unodc.org/tldb/pdf/Burkina Faso Penal CodeFr.pdf
(Burk. Faso); Cte D'lvoire, Loi n' 1981-640 du 31 juillet 1981, instituant le Code penal, art. 137-140,
http://www.wipo.int/edocs/lexdocs/laws/fr/ci/ci005fr.pdf (C6te d'Ivoire); Code Pnal du Niger (2003)
tel qu'amend6 par la loi no. 2008-18, arts. 208.1-208.5, https://www.icrc.org/applic/ihl/ihl-nat.nsf/0
/3e747f82e6028e32cl 257084002f7245/$FILE/Niger/o20- %20Criminal%/o2OCode%/202008%/20fr.pdf
(Niger). In other regions, a pattern is harder to discern.

226. This is not an idle inquiry. Nearly fifty percent of states have not criminalized crimes
against humanity, Arturo J. Carrillo & Annalise K. Nelson, Special Report: Comparative Law Study and
Analysis of National Legislation Relating to Crimes Against Humanity and Extraterritorial Jurisdiction,
46 GEO. WASH. INT'L L. REV. 481, 482 (2014), so obviously these states have no laws delineating
sentencing for crimes against humanity.

227. See Duch Judgment, supra note 104, 577; deGuzman, supra note 16, at 27-28.
228. Of course, determining whether a domestic sentencing law does violate human rights

norms may not be so straightforward.
229. See Courtney Brewer, Inch by Inch Toward Abolition: Capital Punishment and

International Law, 17 ILSA Q. 13, 13-14 (2008).
230. See, e.g., Laws of the Bahamas, CHAPTER 85, THE GENOCIDE ACT (Dec. 18, 1969), http://

laws.bahamas.gov.bs/cms/images/LEGISLATION/PRINCIPAL/1969/1969-0029/GenocideAct 1 .pdf
(Bah.); PENAL CODE OF THE REPUBLIC OF BELARUS, arts. 127-128 (July 9, 1999), http://www.wipo.int
/wipolex/en/details.jsp?id=10048 (BeIr.); Laws of Belize, CHAPTER 110, THE GENOCIDE ACT (enacted
Apr. 5, 1971), http://www.geneva-academy.ch/RULAC/pdfstate/Genocide-Act-2000.pdf (Belize);
Criminal Code of the Republic of Kazakhstan, arts. 156, 159(2), 160 (2011) (Kaz.), http://www.wipo.int
/wipolex/en/text.jsp?fileid=257599.
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which is nonetheless abhorred by a substantial number of states.231 One
tempting possibility would be to suggest that the death penalty cannot be

applied in the international courts. This suggestion is tempting, first, because it
accords with reality. The widespread and vigorous opposition to the inclusion
of the death penalty in the ICC's sentencing provisions shows that, no matter
what domestic sentencing laws provide, the death penalty is not a sanction that
will be acceptable to those who create international courts. Thus, a scholarly
proposal to apply the death penalty is a scholarly proposal that will have no
impact in the real world. The suggestion to remove the death penalty from the

range of possible sanctions is also tempting to me in particular because my
previous scholarship has painstakingly detailed the fact-finding difficulties that

plague international courts.232 The potential for these fact-finding difficulties
to lead to inappropriate convictions should give pause to even the most
committed proponents of capital punishment for international crimes.

Neither of the reasons just articulated for placing the death penalty off-
limits is entirely satisfying, however. The fact that a group of powerful states
disapproves of the sanction is not by itself a principled reason to eschew it for
crimes taking place in states that do approve it. And if the fact-finding
difficulties that I identify are so problematic, then they should caution against
the imposition of any form of criminal punishment, not just the death penalty.
Further, removing the death penalty as a possible sanction runs the risk of

undercutting all that we are trying to achieve through the inclusion of domestic
law. Our primary reason for considering domestic law is our belief that doing
so will help legitimate international court sentences in the eyes of local
populations. But perhaps that beneficial effect will not occur if the resulting
sentencing scheme does not include the death penalty. Certainly, many victims
of international crimes desire-intensely-the imposition of the death penalty

233
for those who commit international crimes. Equally certainly, they and

others in their local communities will be disappointed-perhaps intensely-if
the death penalty cannot be imposed.

Given these circumstances, perhaps the best rule is no rule at all

specifically about the death penalty. My proposal-that international courts
afford domestic sentencing laws substantial and demonstrable influence on an
international court's sentencing scheme unless clear countervailing
considerations require it to play a lesser role-does not mandate the acceptance
or rejection of the death penalty or any other sanction. Thus, it should remain
for each international court to decide. In some cases, the international court will
face such intense opposition to the death penalty from states instrumental to the
court's success that the court may have no real "choice" but to eschew the

death penalty. However, courts that decline to include the death penalty when it
is authorized by domestic law should make substantial efforts to alleviate any
negative effects of that decision on local populations. In particular, these courts

231. Roger Hood & Carolyn Hoyle, Abolishing the Death Penalty Worldwide: The Impact of a
"New Dynamic," 38 CRIME & JUST. 1, 1-2 (2009).

232. COMBS, supra note 94.

233. Ivkovid, supra note 176, at 323.
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should seek to ensure that the remaining domestic laws significantly influence
the international court's sentencing scheme and, even more importantly, that
they are understood by local communities to have significantly influenced the
international court's sentencing scheme.

What should an international court do when domestic sentencing law for
international crimes either does not exist or cannot be ascertained? In that case,
the international court should consider as a proxy the comparative harshness of
the state's sentencing regime for domestic crimes. For instance, the United
States has not criminalized crimes against humanity,234 so an international
court seeking to consider American sentencing law on crimes against humanity
would have nothing to consider. However, the international court would be able
to ascertain that American sentencing law for violent domestic crimes is at the
harsh end of the global continuum,235 and it could consider that fact in drafting
its sentencing scheme. Considering the comparative harshness of domestic
sentences might prove useful even when the state in question has easily
ascertainable sentencing laws for international crimes, if those sentencing laws
delineate broad ranges of sentences. Argentina, for instance, prescribes a
sentence of between three and twenty-five years for a crime against humanity

236where no death occurred. Equally indeterminate is Germany's law, which
requires a sentence of "not less than three years for certain crimes against
humanity.237 Certainly, international courts could adopt similarly broad ranges
in their own sentencing provisions, but because the ranges are so broad, they
will not provide international judges much useful guidance. In theory,
international courts could consult domestic case law to help narrow the ranges.
However, domestic prosecutions of international crimes are exceedingly rare,
so the international courts would find little case law to consult. In these cases,
then, useful guidance can be found in the relative leniency or harshness of
sentencing laws for violent domestic crimes.

CONCLUSION

In his 2011 posthumous book, THE COLLAPSE OF AMERICAN CRIMINAL

JUSTICE, William Stuntz maintains that the American criminal justice system is
in disrepair largely because it is no longer deemed legitimate by those most
affected by it. Stuntz points out that, whereas in the past, local control over
criminal justice systems legitimated those systems in the eyes of local
communities,238 local control no longer exists.239 Those most affected by the
American criminal justice system nowadays are urban African Americans, who
have little influence over the criminal processes that impact them so heavily.240

234. Carrillo & Nelson, supra note 226, at 520.
235. See Tonry, supra note 187, at 14-15.

236. Law No. 26.200, Jan. 9, 2007 [Ano CXV Nurnero 31.069] B.O. art. 9 (Arg.).

237. V61kerstrafgesetzbuch [VStGB] [International Penal Code], Jun. 26, 2002, pt. 2, ch. 1, § 7
(Ger.), http://www.gesetze-im-internet.de/vstgb/BJNR225410002.html.

238. WILLIAM J. STUNTz, THE COLLAPSE OF AMERICAN CRIMINAL JUSTICE 30 (2011).

239. Id. at 31-32.
240. id. at 32.
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As Stuntz puts it, "Today, black crime is mostly governed by white judges and
white politicians, and by the white voters who elected them."24' In Stuntz's
view, restoring control to local communities would provide the American
criminal justice system a legitimacy it now lacks.242

Stuntz's conclusions about the American criminal justice system apply
with even greater force to the international criminal courts. As empirical
researchers Sanja Ivkovi6 and John Hagan put it about the ICTY, "To be seen
as legitimate, justice . . . must be seen as local justice.' ' 24 3 International
criminal justice systems are no more controlled by those most impacted by
them than modem-day American criminal justice systems are, and, for a host of
good reasons, international criminal justice systems have little likelihood of
becoming locally controlled. But increasing local influence over sentencing-a
feature of international criminal justice that is of particular importance to local
communities-has the potential to substantially enhance the legitimacy of
international courts in the eyes of those communities.

Embracing local influence over sentencing will increase variation in
sentencing between different international courts, but this Article has shown
that sentencing pluralism is all to the good. Although most international
criminal scholarship reflexively assumes that sentencing across tribunals should
be consistent, that assumption has little descriptive or normative foundation.
Descriptively, the international courts are best conceived as discrete bodies that
are not components of a unified criminal justice system. Given that, there is no
empirical basis to assume that they should be governed by the same sentencing
rules or that they should apply the sentencing rules they have in a consistent
fashion. As a normative matter, one might conclude that consistent sentencing
practices would provide certain benefits, but forging genuine agreement on
what those practices should be may be impossible, and any benefits that might
accrue would be outweighed by the costs of uniformity. International crimes
are perpetrated by high-level leaders who orchestrate the atrocities and low-
level sadists who implement the atrocities. International crimes occur during
international armed conflicts that involve multiple states, civil wars that involve
rebel forces, and large-scale human rights violations that are perpetrated by one
state against its own citizens. International crimes are prosecuted in bodies that
blend international and domestic elements and bodies that do not; they are
prosecuted in bodies that have broad mandates and plentiful resources and
bodies that have narrow mandates and limited resources; and international
crimes are prosecuted in bodies that are created unilaterally, bilaterally, and
multilaterally. Each of these differences matters when it comes to sentencing,
but uniform sentencing practices fail to take any of them into account.

Ideally, each of the above factors-and more-would be considered when
crafting the optimal sentencing scheme for a particular international court.
However, limited information and other constraints often will prevent such a
nuanced and multi-faceted analysis. Happily, what they will not prevent is

241. ld.at61.
242. Id. at 39.
243. IVKOVRt & HAGAN, supra note 192, at 81.
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consideration of one factor that is usually knowable and always relevant: the
sentencing laws of the state where the crimes took place. These laws are
relatively familiar to local communities, and they typically reflect local values.
Their inclusion in an international court's sentencing scheme, therefore, can
help legitimize that scheme in the eyes of victims and local communities.
Crime victims-whether international or domestic-are often dissatisfied with
the sentences imposed upon their perpetrators. Including local norms in
international sentencing laws will not dramatically reduce any dissatisfaction
that victims might otherwise feel, but it will add a visible element of local
influence in a realm of tremendous importance to local communities. Some
scholars argue that international courts should apply domestic laws in a wide
variety of arenas. Those claims may have theoretical appeal, but I suspect that
their practical implementation would have little impact on the views and/or
satisfaction of local communities. Local influence over sentencing, by contrast,
has the potential for significant, positive impact.

Such positive impact is keenly needed. International courts face
considerable challenges in their efforts to win the hearts and minds of local
communities. International courts can prosecute only a miniscule proportion of
international offenders, leaving most to walk the streets with impunity.
International courts conduct their prosecutions far from crime scenes and

244pursuant to unfamiliar procedures. International courts spend vast sums to
provide fair trials to defendants,2 45 but they are able to provide virtually no
financial assistance to victims who desperately need it.2 46 When expressing
disappointment, local communities point to these and other perceived failings
of the international courts, and they point to the courts' sentencing. Local
communities perceive international court sentencing to carry tremendous
weight and convey crucial messages, messages as fundamental as the
international community's interest in their suffering and respect for their status
as victims. Incorporating local norms into international criminal sentencing
may or may not change any individual sentences, but it will send a very
welcome message of respect and inclusion to local communities.

244. See, e.g., Des Forges & Longman, supra note 190, at 56.
245. See David Wippman, The Costs ofInternational Justice, 100 AM. J. INT'L L. 861 (2010);

Stuart Ford, Complexity and Efficiency at International Criminal Courts, 29 EMORY INT'L L. REV. 1
(2013).

246. Survivors and Post-Genocide Justice, supra note 205, at 57; see also Nancy Amoury
Combs, From Prosecutorial to Reparatory: A Valuable Post-Conflict Change of Focus, 36 MICH. J.
INT'L L. 219, 219-220, 242 (2015).
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