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Indigent Defense 

The Crisis in Indigent Defense: 
A National Perspective 

by Mary Sue Backus and Paul Marcus 

Y
OU have a right to a lawyer. In our system of criminal 
justice this is a bedrock principle of fairness. The U.S. 
Supreme Court unequivocally has made it a constitutional 
obligation of states to provide attorneys to poor criminal 

defendants. In the landmark case of Gideon v. Wainwright,' the 
U.S . Supreme COUlt unanimously recognized that " in our adver­
sary system of criminal justice, any person haled into court, who 
is too poor to hire a lawyer, cannot be assured a fair trial unless 
counsel is provided for him." Observing that " lawyers in crimi­
nal courts are necess ities, not luxuries" the Court concluded that 
states have a constitutional obligation under the Sixth and Four­
teenth Amendments to provide counsel to indigent defendants in 
felony cases. Subsequent rulings have consistently expanded the 
right to counsel to almost any case that potentially may result in a 
loss of liberty.2 

The Constitution demands fair and adequate legal represen­
tation to criminal defendants who cannot otherwise afford it. 
Television crime dramas have drilled this concept into the lexicon 
of the public collective consciousness. Yet, this fundamental 
requirement routinely goes unmet in many state and county court­
rooms all across the country. For instance: 

• A man charged with jumping a subway turnstile in 
Atlanta to evade a $ 1.75 fare sat injail54 days before 
a lawyer was appointed, far longer than the sentence he 
would have received if convicted; 

• A woman in Massachusetts was jailed for over two 
months without a lawyer and was unable to get a bail 
review during that time; 

• In a case of mistaken identity, a Texas man was charged 
with a drug offense and spent six weeks in jail before he 
was assigned a lawyer, and another seven weeks in jail 
before the case was di smissed when it became obvious 
that the police had arrested the wrong man; 

• A woman in a Washington municipal court stipulated to 
facts sufficient to convict her, received a suspended jail 
sentence, a $500 line, and a conviction on her record, all 

without ever speaking to an attorney. In the one minute 
and 47 seconds it took the judge to dispose of her case, 
the judge never inquired whether she knew she had a 
right to a lawyer; 

• A part time New York county assistant public defender(s 
heavy caseload precludes him from spending any time 
on his assigned cases other than in court, so investiga­
tion is well beyond his reach; 

• In Kentucky, public defender case loads are so high that 
attorneys can devote on average less than four hours per 
case, including serious felonies that go to trial ; 

• Without training, a young appo inted lawyer in Ohio was 
said to be "oblivious" as to how to investigate a serious 
felony case and was unaware that he should interview all 
potential witnesses before trial ; 

• A Virginia judge denied a public defender(s request for 
a DNA expert in a seven-year-old murder case where 
DNA was the only remaining evidence of substance. 

It is not news to anyone working in the criminal justice system 
that poor criminal defendants are often denied adequate represen­
tation. In the four decades since Gideon, a plethora of studies and 
reports has attempted to call attention to the problems plaguing 
individual indigent defense systems. In an effort to document and 
address the full scope of the problem from a national perspective, 
the Constitution ProjecrJ and the National Legal Aid and De­
fender Association (NLADAY' joined forces in 2004 to create the 
National Right to Counsel Committee. 

The National Right to Counsel Committee 
The Committee's members are an extraordinary group of 

Americans, with experience as judges, prosecutors, law enforc­
ers, policymakers, defenders, victim advocates and scholars:1 

The unique composition of the Committee, with representatives 
from every relevant participant in the criminal justice system, and 
the national focus of its work, distinguishes this effort from the 
assortment of studies and reports that have been produced in the 
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past. Its miss ion was to examine, across the coun­
try, whether criminal defendants who are unable to 
hire their own lawyers are rece iving adequate legal 
representati on and to utilize the members' di versity 
of viewpoints and experiences to create consensus 
recommendations for reform. 

Not surpri singly, the Committee's report echoes 
in part the litany of defects cataloged in those 
earlier reports of individual state indigent defense 
systems. What is truly startling, however, is the 
depth and breadth of the problems documented by 
the Committee's research. Compelling ev idence 
supports the inescapable conclusion that we face 
a true constitutional cri sis nationally in fulfilling 
Gideon's mandate to provide lawyers for defen­
dants who cannot afford one on their own. With 
rare, but notable, exceptions, the states have simply 
fail ed to fully meet their constitutional obligation 
to provide adequate representation to poor criminal 
defendants, despite the fact that they have had more 
than 40 years to do so. 

Of course, not every state system is de fi c ient. 
There are pockets of excell ence, some encourag­
ing signs of re form and thousands of dedicated 
profess ionals who work hard to prov ide criminal 
defendants with sk illed representation , even under 
the most cha ll enging of circumstances. Although 
there are areas where systems are fun ctioning well, 
the far more common scenario is a system that fail s 
to deli ver adequate representation as a result of an 
array of common problems. The challenges fac ing 
indigent defense systems across the country fal l 
into eight general areas : structural independence, 
financial support, case loads and compensation, ac­
cess to counsel, training, eva luat ion and supervision 
of defenders, defender resources, and overrid ing 
ethical and profess ional responsibility concerns. 

Common challenges 

Structural Independence 
The very first of the ABA's Ten Principles of a 

Public Defense Delivery System6 makes clear that 
the public defense fun ction - incl uding the selec­
tion , funding, and payment of defense counsel 
- should be independent from judic ial and politica l 
inf-juence. Tn the same way that the prosecution and 
retained defense counscl have autonomy, so should 
public defense attorneys. Too often, however, 
public defense systems are compromised by a lack 
of nonpartisan supervision and are tainted by inap­
propriate judicial oversight. Politica l influences also 
undermine the integrity of the system when there 
is no independent entity advocating for indigent 
defense needs. 

Judicial oversight and di scretionary appoint­
ments made by judges can result in "cronyi sm" 
and the appo intment of defense counsel who are 
more attuned to moving the docket than adequately 
representing poor clients. Although the vast major­
ity of judges are impartial and seek justice with an 

even hand , at a minimum judicial oversight creates 
serious problems of perception. More importantly, 
where judges make defense appointments, approve 
attorney pay vouchers and control the defense 
budget for investigators and experts, the opportuni­
ties for abuse are present. Such opportunities may 
be difficult to resist g iven the political pressures on 
elected judges and the realities of crowded criminal 
court dockets. 

Ent ire statewide systems have been sharply 
criticized for having a pervasive absence of inde­
pendence for the defense function from the judiciary 
[North Dakota], or giving far too much discretion 
to judges with the appo intment of defense counsel 
[Texas], or not providing di stance of indigent de­
fense counsel from judges and politic ians [Georgia] , 
or not having independent overs ight commiss ions 
[Tennessee], or requiring defense services to com­
pete for financ ial support with other government 
agencies [Nevada] . Defense counsel cannot be vig­
orous advocates for their clients where the ir com­
pensation or continued employment depends upon 
catering to the predilections of judges or legislators. 

Funding 
There is an undeniable fi sca l challenge to 

adequately protecting the ri ghts of poor people ac­
cused of crimes. Few states appear willing to give 
the funds necessary to provide lawyers with the 
tool s, time and resources to enable them to offer 
constitutionally mandated crim inal defense for in­
digent defendants. On ly half the states provide 100 
percent of the ir indigent defense fund ing at the state 
level. Most of the other states split the cost between 
the local county governments and the state, with a 
great deal of variation in the level of fundin g given 
by the state treasury and the portion of the funding 
burden assigned to the county governments. Two 
states, Utah and Pennsy lvania, provide no funding 
at the state leve l and leave the responsibility sole ly 
to individual counties . There is also great variation 
in the methods through wh ich the funds are derived. 
[n Louisiana, for instance, public defense revenue 
is based almost entire ly on income from traffic 
ticket fees. The abdication of fundin g responsibility 
by fully half the states and the widely variant ap­
proaches to indigent defense funding have produced 
a myriad of systems that vary greatly in defining 
who qualifi es for services and the competency of 
the services rendered. 

Regardless of what level of government offers 
the funding for indigent defense, state or local, by 
virtuall y every measure in every report analyzing 
the U.S. criminal justice system, the defense func­
tion for poor people is drastically underfinanced. 
The di sparity on fundin g between defense and pros­
ecution is estimated to be enormous. We currently 
spend about one hundred billion dollars each year 
on criminal justice, but on ly about 2-3 percent of 
that total goes to indigent defense.? The lack of an 
identifiable constituency to advocate for the rights 
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of poor defendants invariably relegates thi s critical 
element of our criminal justice system to the bot­
tom of most legislators' political agenda and thus 
adequate funds are not forthcoming. 

Of course, many of the problems identifi ed by 
the Committee have budgetary implications, but 
overwhelming caseloads and inadequate compensa­
tion to defenders are two key areas where insuffi­
cient funding is particularly implicated. 

Excessive case loads 
Enormous work loads of both public defend­

ers and court appo inted attorneys compromise the 
quality of representation afforded indigent defen­
dants. Regard less of the chosen delivery system 
- court appo inted counsel, public defender offices, 
contract attorneys, or some combination - over­
worked defenders struggle to meet the demands of 
providing appropriate service to an overwhelming 
number of clients. Defenders routinely are expected 
to handle caseloads far exceeding national case load 
standards.8 This case load pressure often results in 
inadequate preparation, failure to investigate or 
interview witnesses, insufficient contact with the 
client, inabil ity to prepare and file necessary mo­
tions , and a propensity to utilize the plea bargaining 
process to avoid trial rather than proceeding in the 
best interest of the client. 

National caseload standards suggest that a single 
attorney can properly handle 200 juvenile cases 
a year, yet in Clark County, Nevada, the juvenile 
caseload is more than seven times that recom­
mended limit, at approx imately 1,500 cases per 
year. Minnesota public defenders must cope with 
caseloads nearly twice the recommended amount, 
over 900 cases a year. As noted above, Kentucky 
case loads are such that a public defender has less 
than four hours to devote to each case, even serious 
felonies that go to trial. Even the most ded icated 
and ab le lawyers cannot provide effective repre­
sentation to their clients where there are simply too 
many clients and not enough time to serve them 
adequately. As a result, defendants can often spend 
weeks or months without meeting their attorneys 
and defense lawyers sometimes have just minutes 
to prepare for court hearings or even trial s. 

Salaries/compensation 
Lawyers who represent criminal defendants are 

entitled to a fair wage that is within the profess ional 
standards of their community. Yet, salaried public 
defenders often receive smaller paychecks than 
their counterparts in prosecutor offices, despite the 
fact that they work on the same cases and do simi­
lar work. In addition , many states and counties set 
limi ts on the hourl y rates and total compensation 
for court appointed counse l. Low public defender 
salaries and poor hourly compensation for court 
appointed attorneys significantly erode the level of 
representat ion provided to indigent defendants. 

Low sa laries resul t in high turnover in public 

defender offices and difficulty in recruiting and 
retaining experienced or skilled attorneys. [n Mis­
souri, for example, the annual turnover rate for 
defenders has been more than 20 percent, and in­
cludes departures of both entry-level attorneys and 
more senior level attorneys . This high turnover rate 
resulted in a backlog of almost 22,000 cases in one 
year because of the inadequate number of avai lab le 
public defenders. 

Like many other states, Iowa reports that it has 
seen that even recent law school graduates find it 
difficult to engage in public defense work because 
frequently they cannot repay their law school 
student loans and li ve on the low compensation 
prov ided. Massachusetts recently struggled with 
the repercussions from years of inadequate hourly 
rates for appointed defense counsel. Because of 
low pay and high caseloads, attorneys willing to 
act as appointed counsel there declined stead ily 
from the late I 990s through 2003. This caused even 
greater caseloads, precipitating a crisis where there 
were not enough lawyers available to represent 
defendants. Defense attorneys sued the state for 
an increase in hourly rates, arguing that the rates 
were so low that they violated their clients' rights to 
effective assistance of counsel. The Massachusetts 
Supreme Judicial Court agreed, ruling in 2004 that 
some indigent defendants were not receiving their 
constitutionally guaranteed right to counsel. The 
court mandated that defendants could on ly be jailed 
for seven days without a lawyer and that after 45 
days without a lawyer, charges would be dropped Y 

[nadequate compensation of court appointed 
attorneys places a premium on high volume and 
dispensing with cases quickly. It serves as a dis­
incentive for many to invest the time requ ired to 
provide mean ingful and effective representation. 
Low hourly fees and fiat rate compensation encour­
ages lawyers to do what is most profitable for them 
rather than what is in the best interest of their cli ­
ents. Virginia provides the starkest example of this 
with extremely low fees and the on ly nonwaivable 
caps in the nation for court appointed counse l work . 

Access to counsel 
Although constitutionally entitled to lega l repre­

sentation, a surprising number of indigent criminal 
defendants are denied counsel entirely. Poor defen­
dants are often pressured into pleading guilty, waiv­
ing their right to counsel or representing themselves 
without ever speaking to a lawyer. In addition, 
stringent eligibility requirements, which can result 
in coerced self-representation, and the abuse of 
the plea barga ining system, systematically deprive 
poor defendants of legal representation. Shockingly, 
there are still areas of the country that simply fai l to 
provide defense attorneys to certain classes of poor 
criminal defendants at al l. 

The subtle, yet effective, pressure on defendants 
to forgo their right to counsel and plead guilty 
comes in many forms: mass arraignments, general 
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explanations of a defendan ts' rights using video­
tapes or canned presentations by prosecutors or 
judges, plea agreements that are good only on the 
day offered and where a request for counsel results 
in a return to jail until a lawyer can be appointed 
and a bail hearing can be calendared. Although 
explic it threats are rare ly made, the undeniable 
message to many defendants is that they will be 
punished for exerci sing the rights guaranteed to 
them by the Constitution. Riverside, Californ ia, 
provides a particularly disturbing example of thi s 
systemic failure. In one branch ofr-i ce of that sys­
tem, between 40 to 60 percent o f cases are disposed 
of at arraignment without counsel. As an example , 
in misdemeanor arraignments alone, 14,365 de­
fendants pleaded guilty from October I , 1998, to 
September 30, 1999. Of those pleas, 12,350 were 
made without ass istance of counsel. l () 

Training, evaluation, and supervision 
Throughout the United States, one finds lack 

of supervision and fai lure to evaluate counsel. 
As a result , it is imposs ible to ensure that the 
lawyer 's training, experience, and ability appropri ­
ate ly match the complex ity of the cases assigned, 
sign ificantly impairing the quality of representa­
tion afforded poor defendants. Fa ilure to establish 
attorney standards can mean that indigent defense 
attorneys lack the qualifications to deli ver compe­
tent criminal defense. The quality of representa­
tion suffers , may even be incompetent, when the 
attorney's quali fications do not match the demands 
and complex ity of the case. We think here of the 
Montana attorney who was appointed to handle a 
rape case where the defendant faced a life sentence, 
despite the fact that the attorney had never handled 
such a serious case; o r the Illinois rea l estate lawyer 
who was appointed to represent a cap ital defendant 
hav ing never handled a criminal tria l on his own. 

Ongoing training and supervi sion are crucial for 
defense lawyers in order to develop and maintain 
the ir skill s, particularly in specialized areas, and to 
be he ld accountab le for the level of representation 
they provide to c lients. Despite the wide recogni­
ti on of the common sense of providing adequate 
and ongoing training for defenders, jurisdictions all 
across the country fai l to do so. 

Defense Function Resources 
There is more to competent representation than 

mere ly hav ing an ass igned lawyer. As the Supreme 
Court has recognized, meaningful access to justice 
includes access to the " raw materi als integral to 
the bui lding of an effecti ve defense."" A lack of 
ancillary resources, crit ical to effecti ve representa­
tion , plagues defender systems nation wide. The 
ass istance of support staff, investigators, pantle­
gals, soc ia l workers and independent experts is 
rarely availab le to the degree necessary to provide 
competent representation. The role of support staff 
is essenti al both to the quality of representation and 

the cost-effectiveness of that representation . 
For instance, adequate investigation is among 

the most basic of criminal defense req uirements, 
and often the key to fa ir representation. All across 
the country, however, public defenders, appointed 
counse l and contract attorneys do not have access 
to appropriate investigative resources. One desper­
ate Pennsy lvania public defender admits that he 
encourages hi s clients to conduct the ir own investi­
gations. In some jurisdictions that req uire court ap­
proval to incur fees for investigators or experts, like 
Virg ini a, Georgia, Ohio and others, some defenders 
have simply ceased to ask because judges so rarely 
approve requests. 

In add ition to a lack of resources to ass ist defend­
ers, there is frequently a great disparity of resources 
between prosecutors and defenders, which un­
dermines the val idi ty and the effectiveness of the 
adversary system. Without access to the "raw mate­
ri als" of an effecti ve defense, defenders cannot pro­
vide adequate representation to indigent defendants, 
and criminal trials become fundamentally unfair. 
Like the prosecution , the defense deserves the ap­
propriate too ls to do the job, includi ng technology, 
facilities, legal research, support staff, paralegals, 
investigators, and access to forensic services and 
experts. 

Ethics and Professional Responsibility 
The challenges facing defenders - overwhelming 

caseloads, lack of superv ision and training, inad­
equate compensation and resources and political 
pressure - all raise signifi cant ethical issues for both 
attorneys and judges. The substandard legal repre­
sentation that often results from the broad problems 
plaguing public defense systems not only injures 
poor defendants, but also forces lawyers to violate 
the ir ethical and profess ional standards. When sys­
temic de r-iciencies push defenders to compromise 
thei r efforts on behalf of clients, those question­
ab le compromises undermine ethical standards and 
contribute to the denigration of the legal profession 
and the criminal justice system. 

There is growing awareness of the significant gap 
between the requirements of the ethics rules and 
the rea lity of how lawyers actually represent poor 
criminal defendants. Acknowledging thi s disparity, 
two chief public defenders, one in Broward County, 
Florida and one in St. Louis, have abandoned their 
standard practice of recommending plea agreements 
to c l ients at arraignment or first hearing. Both cited 
their concern that purporting to represent defen­
dants upon walking into court with no discovery, no 
time for investigation and no opportuni ty to counsel 
the accused fell shy of meeting ethical standards of 
competent representation. In these jurisdictions, at 
least, there will be no longer a system of "meet 'em 
and greet 'em and plead 'em." 

Defense attorneys taking shortcuts to cope with 
crushing caseloads or a lack of resources are not the 
only individuals within the criminal justice system 
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who have eth ical obligations. Both prosecutors 
and judges bear some responsibility in maintaining 
eth ical standards as well and their potential ro le in 
supporting ethical norms is worthy of exploration. 

Charting a Course for Reform 

Components of an effective indigent defense 
system 

In the same way that the problems facing in­
digent defense systems have been relatively well 
documented , the solutions are not enigmatic. The 
truth is that criminal justice profess ionals know 
how to structure, staff and fund an effective indi­
gent system. States must provide the essenti als of 
a sound indigent defense system: an independent 
structure within which competent attorneys labor 
under reasonable work ing conditions, including 
reali stic caseloads and fair compensation , with the 
proper tools necessary to deli ver competent repre­
sentation. A key component, of course, is that these 
essenti als are funded at adequate levels. The ABA 
Ten Principles prov ide an outstanding template 
for such a system and the Committee's report will 
highlight many of those familiar basic recommen­
dations, including: 

• The cornerstone to any reform should 
be the establi shment of an independent, 
nonpartisan authority responsible for the 
defense function. This state-wide over­
sight entity provides the mechanism for 
achieving many of the vital components of 
an effective system. 

• States must establish and enforce stan­
dards for attorneys who represent poor 
criminal defendants, including minimum 
qualifications, training, and performance 
requirements. 

• States must establish and enforce reason­
able workload limits. 

• Fair compensation should be paid to all 
publicly funded defenders. 

• States must equip their indigent defense 
systems with the appropriate tools to en­
ab le a defender to de liver competent repre­
sentation , including statf support such as 
investigators, paralegals, and secretaries, 
technology and research capabilities, and 
access to independent experts and other 
professional services. 

Sparking Action 
Those very basic recommendations are neither 

new nor particularly visionary. The challenge, 
however, is not in how to structure a constitution­
all y adequate indigent defense system, but rather, 
how to compel state officials to act to implement an 
effective structure. What can be done when states 
simply choose not to devote the appropriate level 
of resources or oversight to an indigent defense 
system? What will it take to generate real reform, 

to motivate states to take the necessary action to 
address the defici encies in their indigent defense 
systems? Four decades of calls fo r reform have not 
sparked significant improvement in many places. 
Appealing to constitutional sensitivities has not 
worked in the face of strained state budgets, politi­
cal pressures, a lack of a constituency to advocate 
for poor criminal defendants, and the popularity of 
tough on crime rhetoric that defines so much of the 
political discourse on criminal justice issues. The 
states have had 40 years to respond to Gideon 's 
trumpet and many simply have abdicated the ir con­
stitutional responsibility. 

In the face of this frustrating inertia , the Commit­
tee is also contemplating an assortment of proposa ls 
aimed at motivating states to address the deficien­
cies in their systems. These ideas spring from 
careful study of a number of states that have taken 
major strides in reforming their indigent defense 
systems - Georgia, Texas, Montana and to a lesser 
degree, Virginia. In these states, some of the signifi ­
cant factors in generating reform included: 

• Sustained media attention focused on 
the injustices perpetrated by a state sys­
tem. This type of negative attention serves 
as both a public education campaign and 
a shaming process. Confronting a steady 
stream of headlines with compelling sto­
ries about how the system failed innocent 
defendants, the public becomes increas­
ingly more aware of the fallibility of our 
criminal justi ce system. This broadens the 
constituency for reform by helping citi zens 
to understand that the issue is not simply 
denying "criminals" their constitutional 
rights. Rather, greater costs to our soc iety 
are mounting -- di strust of the system, high 
cost of prison, moral erosion of the legal 
profession , and the expense of wrong-
fu l convictions in imprisoning the wrong 
person. 

• Strong leadership from political or ju­
dicial leaders, local bar associations and 
other community groups. In Georgia, the 
leadership came from the Chief Justice of 
the state supreme court. In Texas , there 
was strong action from concerned state 
leg islators, the state bar association and a 
coalition of interested community groups. 

• Litigation challenges to the constitu­
tional sufficiency of the system. Although 
not all litigation challenges have been suc­
cessful , li tigation appears to be a tool that 
can educate the public and compel state 
legislatures to add the issue to their politi ­
cal agenda. 

• Individuals in the criminal justice sys­
tem should take individual and collec­
tive action to ensure that their ethical 

23 
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and p.-ofessional obligations are not 
comp.-omised by the pressures from the 
systemic failure of the defense function. 
If defenders, prosecutors and judges all 
vigilantly guard against violating their 
own professional codes of ethics, despite 
the pressures to take shortcuts, then there 
would be a strong check on the provision 
of indigent defense services. Individual 
actions might include: defense attorneys 
declining to take cases where adding to 
their caseload threatens their ability to pro­
vide competent representation, and, judges 
refusing to process cases where defense 
lawyers do not appear to be spending suf­
ficient time in representation. 

Conclusion 
Given that the vast majority of criminal defen­

dants are indigent, the states' chronic inability or 
unwillingness to deliver adequate representation to 
thi s vulnerable group has enormous implications for 
the integrity of our criminal justice system. If, as 
the Supreme Court observed in Gideon, one cannot 
get a fair trial without a lawyer, then untold num­
bers of Americans are being tried unfa irly. The fail­
ure of states to provide proficient indigent defense 
systems comes at great cost to soc iety. Without 
effective representation , an innocent person may 
go to jail while the guilty one remains free , perhaps 
committing additional crimes - scarce resources are 
wasted prosecuting and incarcerating the wrong­
fully convicted, famili es are torn apart and require 
additional social services, and the victim's ordeal is 
prolonged unnecessarily. Unavoidably, the public's 
faith in the fairness of our criminal justice system 
is eroded as Americans begin to question whether 
they would receive a fair day in court if they were 
accused of a crime and could not hire a lawyer. 

We can no longer afford to ignore the denial of 
constitutional rights to the most vulnerable in our 
society, nor can we tolerate the resulting erosion of 
the integrity of the criminal justice system and the 
legitimacy of criminal convictions. 
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II . Ake v. Oklahoma , 470 U.S. 68, 77 ( 1985). 

Author 's Note : A greatly expanded version 
of this essay will be coming out as a law review 
article later this year. In addition, the Report of the 
National Committee on the Right to Counsel can be 
found at http://www.constitutionproject.org. 
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