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AIRPORT FREIGHT AND PASSENGER SEARCHES:
APPLICATION OF FOURTH AMENDMENT STANDARDS

The systematic employment of searches to prevent aircraft hijackings
and the shipment of contraband has become a common practice in the
nation’s airports. These searches, arising in a somewhat unusual context,
present a novel challenge to traditional liberties. Because of the possibil-
ities for abuse, it is necessary to determine the extent to which such
practices threaten an abridgement of the fourth amendment rights of in-
dividuals utilizing the services of the airlines industry. In examining this
question, this Note will focus upon the justifications and criticisms of
freight and passenger searches. Since different considerations apply to
each type of search, they will be discussed separately.

AirrorT FRrREIGHT SEARCHES

The fourth amendment to the United States Constitution was adopted
in response to the use of general warrants and writs of assistance by
British authorities.! To prevent the recurrence of such practices, the
Constitution established the basic standard for a permissible search. To
be valid under the Constitution, a search must be reasonable and, with
limited exceptions, pursuant to a warrant based upon probable cause.?

1. See Byars v. United States, 273 U.S. 28, 33-34 (1927). See generally N. Lasson, Tur
History anp DeveLorMENT oF THE FourtH AMENDMENT To THE UNrtep States CoNsti-
TUTION, 51-78 (1937); Note, Seizures by Private Parties: Exclusion in Criminal Cases,
19 Sran. L. Rev. 608 (1967).

The fourth amendment provides: “The right of the people to be secure in their per-
sons, houses, papers and effects, against unreasonable searches and seizures, shall not be
violated, and no Warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and the persons or
things to be seized.” U.S. Consr. amend. IV.

2. There are two theories of the relationship between the “reasonableness” and “war-
rant” clauses of the fourth amendment. One theory suggests that the clauses are comple-
mentary; ie., that a warrant is 2 necessary condition of “reasonableness” except in un-
usual circumstances. Adherents of the other theory treat the clauses as severable and
argue that warrantless searches should be judged only by the standard of reasonable-
ness. It has been suggested that with respect to searches, as opposed to seizures, the
Supreme Court has adopted the first position. Player, Warrantless Searches and Seizures,
5 Ga. L. Rev. 269 (1971). See also McCormick oN EvibEncE § 171 (2d ed. 1972)
[hereinafter cited as McCormrck]. This view is supported by the language of several
recent Supreme Court decisions. For example, the court has stated that “except in cez-
tain carefully defined classes of cases, a search of private property without consent is
‘unreasonable’ unless it has been authorized by a valid search warrant,” Camara v.
Municipal Ct., 387 U.S. 523, 528-29 (1967), and that “searches conducted outside the
judicial process . . . are per se unreasonable under the Fourth Amendment—subject only
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The exceptions to the warrant requirement are narrowly defined and
strictly construed to ensure fidelity to the fundamental right against
unreasonable searches and seizures® The Supreme Court has declared
that the principles of the fourth amendment, “so carefully embodied in
the fundamental law, [are] not to be impaired by judicial sanction of
equivocal methods, which, regarded superficially, may seem to escape
the challenge of illegality but which, in reality, strike at the substance
of the Constitutional right.” ¢

To the extent that airport searches proceed without judicial authoriza-
tion by warrant, there is a possibility of infringement upon fourth
amendment rights.’ In the context of airport searches of baggage and
freight not categorized as carry-on luggage, consideration must be given
to the applicability of the fourth amendment and the concomitant rule
of exclusion of illegally-obtained evidence, the concept of state action,
and the warrant requirement and its relevant exceptions. Throughout
the discussion, an attempt will be made to delineate the standards by
which the validity of airline freight inspections should be judged in
order to balance the interests of the airlines, law enforcement authorities,
and the individual.®

Application of the Fourth Amendment and the
Exclusionary Rule to Airline Inspections

Until Weeks v. United States,” it was accepted at common law and
under the Constitution that the admissibility of evidence at trial was un-
related to any illegality of the means by which it was acquired.® Al-

to a few specifically established and well-delineated exceptions.” Katz v. United States,
389 U.S. 347, 357 (1967).

8. See Coolidge v. New Hampshire, 403 U.S. 443, 467 (1971); Katz v. United States,
389 U.S. 347 (1967); Jones v. United States, 357 U.S. 493, 499 (1958); Boyd v. United
States, 116 U.S. 616, 635 (1886).

4. Byars v. United States, 273 U.S. 28, 33-34 (1927).

5. National attention recently has been focused upon airport security measures, See
note 145 infra. The issue represents an area of national concern as well as a constitu-
tional challenge. See generally Note, Airport Security Searches and tbe Fourth Amend-
ment, 71 Corum. L. Rev. 1039 (1971).

6. The goal, of course, should be to provide the citizen with protection of provisions
of the fourth amendment where applicable, while providing adequate protection to the
rights of the airlines to control the types of goods which they ship. It is also necessary
to bear in mind the law enforcement problems which arise in the context of procedures
designed by the airlines to protect themselves.

7. 232 US. 383 (1914).

8. McCormMicr, supra note 2, § 165; 8 Wiemore oN EvipENcE § 2183 (McNaughton rev.
1961); 29 Am. Jur. 2d Evidence § 408 (1967).
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though in Weeks, the Supreme Court declared that evidence obtained
by federal officials in violation of the fourth amendment was inadmissible
in federal prosecutions, this rule of exclusion was not applicable in state
prosecutions nor could it be used to exclude from federal prosecutions
evidence illegally obtained by state officials. Moreover, since a historic
analysis of the Constitution indicated that the fourth amendment was
intended as a limitation upon sovereign authority® rather than a restraint
on the private activities of individuals, it was held that the exclusionary
rule could not be applied to searches and seizures conducted by private
citizens.1?

The Weeks rule, however, subsequently was extended to include con-
duct of state as well as federal officials in both state and federal prosecu-
tions.!* A significant step in this evolution was the development of the
“silver platter” doctrine? and its ultimate repudiation in Elkins v. United
States.*® Under the “silver platter” doctrine, evidence acquired by state
officers, even though under conditions violative of the fourth amend-
ment, was admissible in a federal court as long as federal authorities
had not taken part in the unreasonable search and seizure. In applying
this theory, the courts were forced to develop tests to determine the de-
gree of federal involvement necessary to convert an illegal state search
into a federal search and thus justify the imposition of the rule of ex-
clusion.4

9. “The Fourth Amendment gives protection against unlawful searches and seizures...
its protection applies to governmental actions.” Burdeau v. McDowell, 256 U.S. 465, 475
(1921).

10. Burdeau v. McDowell, 256 U.S, 465, 475 (1921); accord, Barnes v. United States,
373 F.2d 517, 518 (5th Cir. 1967) (per curiam); United States v. Goldberg, 330 F.2d 30,
35 (3d Cir.), cert. denied, 377 US. 953 (1964); ¢f. United States v. Blum, 329 F.2d 49,
52 (2d Cir.), cert. denied, 377 U.S. 953 (1964).

11. Wolf v. Colorado, 338 U.S. 25 (1949), extended fourth amendment standards to
searches conducted by state officials but did not require the states to employ the ex-
clusionary rule in their own trials. Elkins v. United States, 364 U.S. 206 (1960), applied
the rule of exclusion to federal trials where the evidence had been improperly obtained
by state officials. Finally, in Mapp v. Ohio, 367 U.S. 643 (1961), the Court, relying on
both the fourth and fourteenth amendments, applied the exclusionary rule to state trials.

12. The term was first used in Lustig v. United States, 338 U.S. 74, 79 (1949), by
Justice Frankfurter.

13. 364 U.S. 206 (1960). For a discussion of the “silver platter” doctrine see Kamisar,
Wolf and Lustig Ten Years Later: Illegal State Evidence in State and Federal Courts,
43 Minn. L. Rev. 1083 (1959).

14. See, e.g., Byars v. United States, 273 U.S. 28 (1927) (where government partici-
pation in a state search is enough to make it a joint operation, it is as if search were
conducted solely by sovereign authority); Gambino v. United States, 275 U.S. 310 (1927)
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Although it has been argued that fourth amendment standards should
apply to searches conducted by private parties,'® the courts,'¢ in the ab-
sence of a Supreme Court mandate to the contrary, have continued to
admit evidence under circumstances which, if federal or state officials
had participated, would require exclusion of such evidence.'” Conse-
quently, in order to hold current airline inspection procedures subject
to the requirements of the fourth amendment, it is necessary to find that
such procedures constitute more than mere private searches. The most
obvious way to do so is to find sufficient government involvement in
airline inspections to warrant the conclusion that the airline is acting as
an agent of the government.*® Despite the demise of the “silver platter”
doctrine,' the tests developed thereunder with regard to federal par-
ticipation in state searches may be applicable by analogy to government
involvement in private searches. In both situations, the inquiry concerns
a determination of the degree of government participation necessary to
invoke the standards of the fourth amendment.

Direct Government Involvement in Airline Inspections

The leading federal case on government participation in an airport
freight search is Corngold v. United States,?® which involved unusually
direct government action. Customs agents had placed the defendant un-
der surveillance. Employing a radiation detector and determining that
a package delivered by the defendant to Trans World Airlines (TWA)
for shipment probably contained illegally imported watch movements,
the government agents assisted an airline employee in opening the pack-
age. Although an inspection clause in the TWA tariff gave the airline
the right to inspect shipments “to determine their acceptability and to

(where search is solely in aid of the enforcement of a federal statute and fourth amend-
ment standards are not met, the fruits of the search are inadmissible).

15. United States v. Goldberg, 330 F.2d 30, 35 (3d Cir.), cert. denied, 377 US. 953
(1964) . See McCorMicK, supra note 2, § 168, at 372.

16. Hostility to the exclusionary rule on the part of state courts may be inferred

from the Supreme Court’s discussion in Elkins v. United States, 364 U.S. 206 (1960).

17. McCormick supra note 2, § 168, at 372. See United States v. McGuire, 381 F.2d
306, 313 n.5 (2d Cir. 1967), cert. denied, 389 U.S. 1053 (1968); United States v. Goldberg,

330 F.2d 30, 35 (3d Cir.), cert. denied, 377 U.S. 953 (1964).

. 18. See United States v. Cangiano, 464 F.2d 320 (2d Cir. 1972); Corngold v. United
States, 367 F.2d 1 (9th Cir. 1966); United States v. Averell, 296 F. Supp. 1004 (ED.N.Y.
1969) ; People v. McGrew, 1 Cal. 3d 404, 462 P.2d 1, 82 Cal. Rptr. 473 (1969).

19. See notes 12-14 supra & accompanying text.
20. 367 F.2d 1 (9th Cir. 1966).
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determine proper charges thereon,” # the court determined that absent
the request by government agents, the package would not have been
opened.? From these factual determinations, the court further concluded
that the airline inspection was conducted “[s]olely to serve the purposes
of the government.” # As a matter of law, it was held that:

The fruits of a search conducted solely in aid of the enforcement
of a federal statute, as this one was, are inadmissible when the
search fails to meet Fourth Amendment standards. The search was
in substance a federal search, cast in the form of a carrier inspec-
tion to enable the officers to avoid the requirements of the Fourth
Amendment.2¢

Although characterizing the activity as a federal search, the court
declared that the evidence would have been excluded even if the airline
employee had not acted solely to satisfy the government interest. Active
government participation in the search rendered it a joint operation be-
tween the airline and the government. Evidence uncovered during a
joint operation is excludable “even though the search would have been
lawful had the federal agents not participated.” 26 The court, however,
distinguished the situation in which a carrier inspects packages for its
own purposes, discovers contraband, and thereafter notifies appropriate
authorities who secure a search warrant and conduct a search; under
such circumstances, according to the court, the search would suffer no
constitutional infirmities.?® This dictum presumably encompasses the
police search as well as the airline search entailed in such a situation.?”
Invalidation of the search in Corngold was consistent with the purposes

21. Id.at4n3.

22, Id. at 5.

23, Id.

24. Id. (citation omitted). The court relied on Gambino v. United States, 275 U.S.
310 (1927).

25. 367 F.2d at 5-6. For this proposition, the court relied on tests for government par-
ticipation announced in “silver platter” cases. See Lustig v. United States, 338 U.S. 74
(1949) ; Byars v. United States, 273 U.S. 28 (1927).

26. 367 F.2d at 6. A state court subsequently applied the court’s dictum in determining
when the fourth amendment applies to airline inspections. People v. McKinnon,
7 Cal. 3d 899, 500 P.2d 1097, 103 Cal. Rptr. 897 (1972). A more detailed discussion of"
independent airline purposes appears at notes 42-52 infre & accompanying text,

27. For a discussion of some of the problems posed by a double search situation see.
notes 116-23 infra & accompanying: text.
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underlying the exclusionary rule.? Subsequent cases indicate that the
decision had its desired effect by deterring similar government action.?®

In determining whether there has been sufficient governmental in-
volvement to characterize a private search as “a federal search, cast in
the form of a carrier inspection,”® it is necessary to ascertain whether
the search was the result of explicit sovereign inducement, instigation or
request, and whether government officials participated directly in the
search. Corngold indicates that if, but only if, either of these elements is
present, fourth amendment requirements are applicable. Except in the
Second Circuit,® subsequent cases have applied the Corngold test in de-
termining whether the actions of airline employees should be character-
ized as those of the government.®?

Two years prior to Corngold, the Court of Appeals for the Second
Circuit decided United States v. Blum® in which a Railway Express
Agency (REA) agent in California became suspicious of a package de-
livered to the express agency by a “Mexican” who had shipped a similar
package the previous day.** The suspicious REA employee notified cus-

28. The policy basis for applying the rule of exclusion is to compel “respect for the
Constitutional guaranty in the only effectively available way—by removing the incentive
to disregard it.” Elkins v. United States, 364 U.S. 206, 217 (1960). In Mapp v. Ohio, 367
U.S. 643, 656 (1961), the Supreme Court confirmed that the principal purpose of the
exclusionary rule is to deter unconstitutional practices. Justice Black’s concurring opinion
in Mapp suggested that fifth amendment rights against self-incrimination are violated
when evidence procured in violation of the Constitution is admitted. Id. at 661, criticized
in Bender, The Retroactive Effect Of An Overruling Constitutional Decision: Mapp v.
Obio, 110 U. Pa. L. Rev. 650, 664-68 (1962).

29. See United States v. Cangiano, 464 F.2d 320 (2d Cir. 1972); Gold v. United States,
378 F.2d 588 (9th Cir. 1967). In neither of these cases did government agents repeat the
mistake of requesting the airline to make a search. Instead, the FBI agents involved
merely informed the airline of waybill discrepancies. Since the airline inspections were
not the result of 2 government request but were deemed by the courts to be pursuant
to independent airline interests, the evidence was not excluded. Both cases may proper-
ly be viewed as governmental reaction to Corngold.

30. 367 F.2d at 5.

31. See notes 33-38 infra & accompanying text.

82. E.g., Gold v. United States, 378 F.2d 588 (9th Cir. 1967); Chaires v. State, 480
S.W.2d 196 (Tex. Crim. App. 1972).

$3. 329 F.2d 49 (2d Cir.), cert. denied, 377 U.S. 993 (1964).

34. It is questionable whether the fact that the shipper was “Mexican” could provide
probable cause to search. In United States v. Lopez, 328 F. Supp. 1077, 1101 (E.D.N.Y.
1971), the court based exclusion of evidence obtained by a search of the defendant on
the grounds that there was no statistical evidence indicating a proclivity of the de-
fendant’s race towards hijacking, One of the reasons the defendant had been subjected
to a search was his Latin-American descent. See note 249 infra & accompanying text.
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toms agents, who, using an electronic device, determined that the con-
tents of the package had been misdeclared on the waybill. The package
was opened to expose illegally imported watch movements. Customs
agents in New York were informed, and the previously shipped package
was located. When electronic tests indicated the p0551ble existence of
contraband, the customs agents secured REA permission to open the
package. Notwithstanding the existence of government instigation and
direct participation, the validity of the search was upheld, the court
basing its decision upon the right of inspection reserved in the REA
tariff.

Although the Ninth Circuit rationale in Corngold draws the validity
of Blum into question, decisions in the Second Circuit have continued
to cite Blum with approval.®® Indeed, in United States v. Averell, a New
York federal district court explicitly indicated that Corngold was not
followed in the Second Circuit.*® In Awverell, airline employees, suspicious
of the contents of several trunks delivered to them for shipment, opened
one trunk in the presence of Federal Bureau of Investigation (FBI)
agents, who later opened the other trunks themselves. The crucial evi-
dence in the case was gained from the contents of the trunks opened by
the government agents.” In a jurisdiction applying the tests set forth
in Corngold, the evidence obtained through government participation
would have been excluded.?®

The divergent holdings in the Second and Ninth Circuits appear to re-
sult from a conflict as to the vitality of tests employed by the Supreme
Court in the “silver platter” cases. In those cases, the Court was con-
cerned with the degree of federal influence permissible in a state search
before that search could be characterized as one by the federal govern-
ment. For example, in Lustig v. United States?® the Court commented:

35. In United States v. Cangiano, 464 F.2d 320, 324 (2d Cir. 1972) the Court of Ap-
peals for the Second Circuit relied on Blumz in holding that the carrier inspection at
issue “was not so infused with governmental participation as to constitute a federal
search....”

86. 296 F. Supp. 1004, 1010 (ED.N.Y. 1969) (citing Blumz as authority).

37. Id.

38. See, e.g., United States v. Rubin, 312 F. Supp. 950 (CD. Cal. 1970), in which the
court suppressed as evidence four cartons, which, however, were not necessary to con-
viction, while admitting into evidence two others. FBI agents, without a search war-
rant, had participated in opening the four cartons which were suppressed. The other
two cartons were admitted because airline employees had opéned them without the
assistance of federal agents. .

39. 338 US.74 (1949).
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[A] search is a search by a federal official if he had a hand in it
. . . . The decisive factor in determining the applicability of the
Byars case is the actuality of a share by a federal official in the
total enterprise of securing and selecting evidence by other than
sanctioned means. It is immaterial whether a federal agent origi-
nated the idea or joined in it while the search was in progress.
So long as he was in it before the object of the search was com-
pletely accomplished, he must be deemed to have participated in
it. Where there is participation on the part of federal officers it
is not necessary to consider what would be the result if the search
had been conducted solely by state officers. Evidence secured
through such federal participation is inadmissible for the same con-
siderations as those which made Weeks v. United States the gov-
erning principle in federal prosecutions.*

Although Lustig and the other “silver platter” cases have been over-
ruled, the Court of Appeals for the Ninth Circuit in Corngold, in de-
termining the degree to which the government may be involved in a
private search before that search becomes subject to the commands of
the fourth amendment,* referred to and employed tests similar to those
applied in Lustig. In light of the similarity of analysis in the “silver plat-
ter” and private search cases, it is submitted that the application of such
tests by analogy has merit. However, the Second Circuit, by continuing
to follow Blumz, apparently has rejected any such analogy.

Even courts adopting the position of the Ninth Circuit have been
unwilling to find a violation of the fourth amendment and to apply the
exclusionary rule where government officials have not directly instigated
or participated in the private search.*? "This trend is consistent with the
tests employed in the “silver platter” cases and has developed, in part,
from the Ninth Circuit’s limitation of Corngold in Gold v. United
States.3 In Gold, FBI agents informed the airline customer service man-
ager that they had reason to believe that the contents of certain pack-
ages delivered to the airline were not accurately declared on the waybill
and that the address the defendant had given was fictitious. The govern-
ment agents neither divulged what they thought the packages to contain
nor were present when the packages were searched by the airline man-

40. Id. at 78-79 (citation omitted).
41. See notes 20-27 supra & accompanying text.

42. See, e.g., United States v. Burton, 341 F. Supp. 302, 305 (W.D. Mo. 1972); Chaires
v. State, 480 S.W.2d 196, 198 (Tex. Crim. App. 1972).

43. 378 F.2d 588 (9th Cir. 1967).
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ager and found to contain pornographic films. In permitting introduction
of the films as evidence, the court noted that the search was “an inde-
pendent investigation by the carrier for its own purposes” and “the dis-
cretionary action of the airline’s manager.” 4

Thus, it is clear from Corngold and Gold that the purpose for which
the airline undertakes the search may be an important factor in determin-
ing whether the inspection can be characterized as a “federal search cast
in the form of a carrier inspection.” Inferentially, it would appear that a
search conducted by an airline solely to discover contraband to be used
as evidence in a criminal prosecution is unrelated to any airline purpose.
Consequently, because the airline is merely fulfilling a government pur-
pose (prosecution), such a search should be required to meet fourth
amendment standards. It should be noted, however, that an airline usual-
ly will have independent grounds upon which to inspect packages en-
trusted to it.#® There is no dispute that an airline inspection undertaken
at the initiative of airline employees, for independent airline purposes,
and without government participation, is a private search and is not
subject to the requirements of the fourth amendment.*® Independent
airline purposes for such inspections apparently include detection of
insurance frauds,*” detection of rate cheating through improper declara-
tion of contents,*® ensuring that airline facilities are not being used in
the commission of a crime,*® protection of the aircraft and other freight,®
identification of the owner of unclaimed luggage,™ and the insulation of
the airline from criminal liability for transporting certain items.®

Moreover, the fact that government authorities previously have re-
quested airline employees to watch for and notify the police of suspicious

44. 378 F.2d at 591.

45, See People v. McKinnon, 7 Cal. 3d 899, 913-14, 5060 P.2d 1097, 1107, 103 Cal. Rptr.
897, 907 (1972).

46. See, e.g., Gold v. United States, 378 F.2d 588 (9th Cir. 1967); People v. McKinnon,
7 Cal. 3d 899, 500 P.2d 1097, 103 Cal. Rptr. 897 (1972).

47. See People v. McGrew, 1 Cal. 3d 404, 407, 462 P2d 1, 3, 82 Cal. Rptr. 473, 475
(1969).

48. See United States v. Averell, 296 F. Supp. 1004, 1009 (E.D.N.Y. 1969).

49. See People v. McKinnon, 7 Cal. 3d 899, 914, 500 P.2d 1097, 1107, 103 Cal. Rptr.
897, 907 (1972).

50. Id.

51. See United States v. Echols, 348 F. Supp. 745 (E.D. Mo. 1972); State v. Larko, 6
Conn. Cir. 564, 280 A.2d 153 (1971).

52. See United States v. Averell, 296 F. Supp. 1004, 1011 (E.D.N.Y. 1969).

It also has been held that an airline inspection resulting from an attempt to protect
luggage which has sprung open is a search for the independent purposes of the air-
‘line, See Andreu v. State, 124 Ga, App. 793, 186 SE.2d 137 (1971)
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individuals or packages does not necessarily create a police agency re-
lationship which requires application of fourth amendment standards.’®
One court, however, has noted that a close working relationship be-
tween law enforcement authorities and an airline employee “may be
tantamount to joint action and make the freight agent’s action in opening
suspicious baggage police action.” 5 Furthermore, the Supreme Court
has stated that “the rights protected by the Fourth Amendment are not
to be eroded by strained applications of the law of agency.” %
Because of the frequency of prosecutions resulting from airline freight
searches,’® airline employees should be familiar with the constitutional
standards relating to searches and seizures.5” Therefore, if it is determined
that there was sufficient contact with the police to establish an agency
relationship and that the search by airline employees did not comply
with constitutional standards, the exclusionary rule should apply. If the
searchers are aware of the constitutional requirements, they presumably
will modify their behavior as necessary to secure convictions.®® Hence,
the deterrent purpose of the exclusionary rule would be accomplished.
The courts, however, may face the necessity of weighing the bene-
ficial effects of applying the exclusionary rule against the airlines’ legiti-
mate interests in knowing what they are transporting. Extensive ap-
plication of the exclusionary rule might inhibit needed airline inspections
and allow obvious criminal activity to go unpunished. It is arguable that
an individual’s civil remedies provide adequate redress for violation of
his fourth amendment rights and that the exclusionary rule should be
given a more limited application in order to aid the successful prosecu-
tion of criminal activity.®® The Supreme Court, however, has not been

53. People v. McKinnon, 7 Cal. 3d 899, 914, 500 P.2d 1097, 1107, 103 Cal. Rptr. 897,
907 (1972).

54. State v. Birdwell, 6 Wash. App. 284, 492 P.2d 249 (1972).

55. Stoner v, California, 376 U.S. 483, 488 (1964).

56. One writer has characterized such searches as “institutionalized private searches.”
Note, Seizgures by Private Parties: Exclusion in Criminal Cases, 19 Stan. L. Rev. 608, 614-
16 (1967).

57. See People v. McKinnon, 7 Cal. 3d 899, 904-05, 500 P.2d 1097, 1100-01, 103 Cal.
Rptr. 897, 900-01 (1972), in which an airline freight agent testified that he foliowed a
certain procedure to ensure that any evidence uncovered would not be excluded in a
subsequent criminal prosecution. This airline employee not only was aware of consti-
tutional limitations, but also was interested in the defendant’s conviction.

58. See notes 28-29 supra & accompanying text.

59. In Bivens v. Six Unknown Fed. Narcotics Agents, 403 US, 388, 397 (1971), the
Supreme Court declared that there is a private remedy for violations of fourth amend-
ment rights. Although a discussion of civil remedies with respect to airline inspections is
beyond the scope of this Note, it should be noted that individuals alleging abuse of their



1973] AIR SEARCHES 963

hospitable to such arguments, declaring that the inability to prosecute
some guilty individuals may be the price of preserving constitutional
rights.®

The Airlines’ Right to Inspect and the Concept of State Action

In many of the cases involving airline inspections, the right to inspect
was reserved to the airlines by tariff regulations approved by the Civil
Aeronautics Board (CAB).% It appears that in most such cases, the air-
line’s right to inspect on such a basis has been conceded.®* To the ex-
tent, however, that inspection clauses contained in shipping contracts
incorporating airline tariff regulations do not make provision for con-
sent by the shipping party meeting constitutional standards,®® there may
be a constitutional basis for attacking airline inspections even where
there is no direct government involvement.®

It is arguable that an airline inspection based upon government-ap-
proved tariff regulations or a state or federal statute cannot be considered
a strictly private search. The argument is based not upon an agency
theory but upon the concept of state or government action under which
the government “should be held responsible where private organizations
operate pursuant to a scheme of statutory regulation and encourage-

constitutional rights with respect to their “papers and effects” may be able to recover
damages on theories of trespass or interference with chattel. See RestateMeNT (SECOND)
or Torrs § 217 (1964).

60. Mapp v. Ohio, 367 U.S. 643, 659-60 (1961); Elkins v. United States, 364 U.S. 206,
222 (1960).

" 61. E.g,, United States v. Pryba, 312 F. Supp. 466, 472 (D.D.C. 1970); People v. Mc-
Grew, 1 Cal. 3d 404, 411 n.3, 462 P.2d 1, 5 n.3, 82 Cal. Rptr. 473, 477 n.3 (1969); Chaires
v. State, 480 S.W.2d 196, 199 n.3 (Tex. Crim. App. 1972). :

The tariff involved in Corngold provided that “[s]Thipments are subject to inspection
by carriers to determine their acceprability and to determine proper charges thereon.”
367 F.2d at 4 n3. In Awerell, the applicable tariff provided that “[s]hipments shall be
subject to inspections by the carrier.” 296 F. Supp. at 1009.

62. See, e.g., Wolf Low v. United States, 391 F.2d 61, 62 n.1 (9th Cir. 1968). In United
States v. Pryba, 312 F. Supp. 466 (D.D.C. 1970), the court seemed to beg the consti-
tutional question by characterizing the airline’s inspection as a private search to which
the Constitution does not apply. The constitutional issue is whether a private search
can be based on a government regulation which does not require conformity with the
fourth amendment, See Pollak, Racial Discrintination and Judicial Integrity: A Reply
to Professor Wechsler, 108 U. Pa. L. Rev. 1 (1959).

63. The consent issue is discussed at notes 124-33 infra & accompanying text.

64. If the inspection clauses were not based upon government-approved tariffs, there
could be a private remedy for such inspections, since the Supreme Court has held that
in the absence of statutes conferring the right to inspect, or in the absence of reasonable
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ment.” % The obvious response to this argument is that the government
is not approving or encouraging unconstitutional activities on the part
of the airlines; rather, it is merely affirming private practices which are
permissible under the fourth amendment. This suggestion, however, ap-
pears to ignore recent decisions concerning state action,® in which pri-
vate activity has been so involved with that of the government as to re-
quire the imposition of constitutional restraints.*

Government involvement in the airline industry is pervasive. Airlines
operate pursuant to certificates granted by a government agency, their
routes and rates are regulated by government agencies, and certain of
their policies affecting the public are subject to Federal Aviation Admin-
istration (FAA) or CAB approval. Specifically, the airlines’ right to
inspect shipments is derived from a CAB tariff regulation.® To the ex-
tent that constitutional limitations are ignored when airlines inspect ship-
ments on the basis of such government-approved tariff provisions, con-
cepts of state action may provide a sufficient basis for invoking the ex-
clusionary rule as a safeguard of fourth amendment rights since, for con-
stitutional purposes, where sufficient state action is found, what otherwise
would be private activity is treated as government activity.

The mere fact that the airlines are public carriers regulated by a gov-
ernment regulatory agency might be sufficient to constitute the requisite
state action. In Public Utilities Conumission v. Pollak,™ for example, the

grounds to suspect the offered goods are of a dangerous or illegal nature, a common
carrier may not condition shipment upon a right to inspect. Parrot v. Wells, Fargo &
Co., 82 US. (15 Wall.) 524 (1872). See 13 Am. Jur. 2d, Carriers § 238 (1964).

65. Note, Adirport Security Searches and the Fourth Amendment, 71 Corum. L. REev.
1039, 1044 (1971). See gemerally Note, A Comment on The Exclusion of Evidence
Wrongfully Obtained by Private Individuals, 1966 Utau L. Rev. 271, 274.

66. As used in this discussion, “state action” comprehends the activity of the federal
government as well as that of state governments.

One theory of state action suggests that corporations, which would include airlines,
should be subject to constitutional limitations since they are created by the state and
have sufficient economic powers to invade individuals’ constitutional rights. See Berle,
Corporate Activity—Protection of Personal Rights From Imvasion Through Econowic
Power, 100 U. Pa, L. Rev. 933, 942-43 (1952).

67. An excellent review of state action decisions may be found in Commissioner
Johnson’s dissent in In re Business Executives’ Move for Vietnam Peace, 25 F.C.C.2d
242, 253-65 (1970). See gemerally, Downs & McGinley, Airport Searches and Seizures—
A Reasonable Approach, 41 Forouam L. Rev, 293 (1972).

68. CAB No. 96, Rule No. 24 (Nov. 8, 1967), cited in People v. McGrew, 1 Cal. 3d
404,411 n.3,462 P2d 1, 5 n.3,82 Cal. Rptr. 473,477 n.3 (1969).

69. See American Communications Ass’n v. Douds, 339 U.S. 382, 401 (1950).

70. 343 US. 451 (1952).
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court determined that action by a privately owned public transportation
facility was to be considered government activity for constitutional pur-
poses. The requisite state action was found in the direct supervision of
the corporation by a regulatory agency authorized by Congress.” An-
other court has noted that there “is ample authority for the principle
that specific governmental approval of or acquiescence in challenged
action by a private organization indicates ‘state action.’ ” 72

It may be argued that the landmark state action decision in Shelly v.
Kraemer™ provides a basis for extension of the exclusionary rule to pri-
vate action. The Supreme Court held that judicial enforcement of a
racially discriminatory restrictive covenant constituted state action with-
in the meaning of the fourteenth amendment. Applying this rationale by
analogy to airline inspections and fourth amendment principles, the mere
searching for and discovery of contraband would not be prohibited;
however, the use of that evidence in a criminal prosecution would be
proscribed.

The decision of the Supreme Court in Burton v. Wilmington Parking
Authority™ also may find application in the airline inspection cases. It
was held that where a state leased space in a public building to a privately
operated restaurant and permitted operation of the restaurant on a racial-
ly discriminatory basis, the state had “elected to place its power, property
and prestige behind the admitted discrimination.” ® Thus, the Court
found sufficient state action in the state’s acquiescence in the discrimina-
tory policies to apply constitutional restraints on the operation of the
restaurant. The same reasoning could be applied in cases involving air-
line inspections which do not meet fourth amendment standards, where

71. Id. at 462.

72. Business Executives’ Move for Vietnam Peace v. FCC, 450 F.2d 642, 652 (D.C.
Cir. 1971), cert. granted, 92 S, Cr. 1174 (1972).

73. 334 US. 1 (1948). See Note, A Comment on the Exclusion of Evidence Wrong-
fully Obtained by Private Individuals, 1966 Utaun L. Rev. 271, 274,

It has been suggested that the Shelly rationale is too broad and should not be em-
ployed as a basis for extending the exclusionary rule to private searches, Note, Seizures
by Private Parties: Exclusion in Criminal Cases, 19 Stan. L. Rev. 608, 614 (1967). This
argument is based on the conclusion that the deterrent function of the exclusionary
rule would not be served by extending the rule to private searches. However, in the
context of airline inspections where freight agents constantly engage in inspections and
later testify in court, it would appear that application of the exclusionary rule might
deter practices which do not conform to constitutional standards. See note 57 supra
& accompanying text.

74. 365 US. 715 (1961).

75. Id. at 725.
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the airport involved was constructed with public funds and the airline
conducting the search is a state or municipal lessee.™

Although there have been no cases involving airline inspections which
specifically have considered the state action issue, the court in Umited
States v. Burton™ considered the agency implications of a federal statute™
imposing criminal liability on airlines which shipped firearms with rea-
sonable cause to believe such shipment would violate federal law. The
court reasoned that since the statute did not require an airline inspection,
no agency relationship was involved when airline employees did insti-
tute a search and that a search by airline employees under such circum-
stances was for airline purposes.” It is submitted, however, that an an-
alysis of state action should be applicable where statutes impose criminal
liability for the transport of contraband or other illegal shipments. The
fact that a statute provides the impetus for the search ought to be suf-
ficient for a finding of state action. For the search to be constitutionally
valid, it would have to conform to the standards of the fourth amend-

ment, and, where such conformity is lacking, evidence secured by the
search should be excluded.®

The Constitutional Standards

Having considered the theories upon which freight inspections by air-
line employees may be subjected to the requirements of the fourth amend-
ment, it is necessary to examine those requirements. A constitutionally
valid search must be reasonable and, in most cases, pursuant to a war-
rant issued on the basis of probable cause.® Although necessity has
required the development of limited exceptions to the warrant require-

76. See Note, Airport Security Searches and the Fourth Amendment, 71 Corum L. Rev.
1039, 1045. Many airports are constructed with public funds and operated by public
agencies, which lease space to airlines.

77. 341 F. Supp. 302 (W.D. Mo. 1972).

78. 18 US.C. § 922(f) (1970).

79. The “airline purposes” discussed by the court were the protection of passengers
and aircraft. 341 F. Supp. at 306. In view of the statutes, however, it would appear that
another purpose of the search was to protect the airlines from criminal liability.

80. Where a statute imposes liability on an airline for making a shipment which it
has “reasonable cause to believe” would be in violation of the law, the probable cause
standard of the fourth amendment is not vitiated by the statute. See McCormick, supra
note 2, § 170, at 377 (probable cause synonymous with reasonableness). An airline search
consistent with the standard of “reasonable cause to believe” that shipment of the goods
would violate the law thus would have to meet only the warrant requirement or an
exception thereto. See notes 81-84 infra & accompanying text.

81. See note 2 supra.
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meent, even a warrantless search must be based upon probable cause.? As
a general rule, however, probable cause for conducting a search does not
justify a search without a warrant.®* Assuming that the fourth amend-
ment is applicable to airline inspections, either on the basis of direct gov-
ernment involvement or under a theory of state action, evidence dis-
covered in such inspections must be excluded unless the search was
founded upon probable cause. Moreover, the search may be valid with-
out a warrant only if the surrounding circumstances were within one of
the recognized exceptions to the warrant requirement.® It is thus neces-
sary to examine several of the exceptions to the warrant requirement
which may be relevant to airline inspections.

Exigent Circumstances

‘The exigent circumstances exception to the warrant requirement is
applicable where “[t]here are exceptional circumstances in which, on
balancing the need for effective law enforcement against the right of
privacy, it may be contended that a magistrate’s warrant for search may
be dispensed with.” # However, mere inconvenience to law enforce-
ment officials resulting from the minor delay involved in submitting the
issue of probable cause to a magistrate is not sufficient to justify invoking
the exception.®® The exigent circumstances exception is generally ap-
plicable only where a search or seizure with a warrant would be im-
possible.’” Where a warrantless search is conducted, the burden is upon
the prosecution to justify the search by demonstrating the exigent cir-

82. See Chambers v. Maroney, 399 U.S, 42, 51 (1970); Chimel v. California, 395 US.
752 (1969); Schmerber v. California, 384 U.S. 757 (1966); Wong Sun v. United States,
371 US. 471 (1963); United States v. Jeffers, 342 U.S. 48 (1951); Brinegar v. United
States, 338 U.S. 160 (1948); Carroll v, United States, 267 U.S. 132 (1925).

83. Chapman v. United States, 365 U.S. 610, 613 (1961). The general rule is subject
to various exceptions. See note 84 supra. For example, in Terry v. Ohio, 392 US. 1
(1968), the Supreme Court held that where a police officer has reasonable grounds to
fear for his safety or that of others, he may conduct a limited search for weapons.

84, The limited exceptions to the warrant requirement may be classified as follows:
search incident to a lawful arrest, Chimel v. California, 395 U.S. 752 (1969); hot pur-
suit, Warden v. Hayden, 387 U.S. 294 (1967); imminent destruction of known evidence,
Schmerber v. California, 384 U.S. 757 (1966); plain view, Harris v. United States, 390
U.S. 234 (1968); protective weapons search, Terry v. Ohio, 392 US. 1 (1968); customs
or border search, Rivas v. United States, 368 F.2d 703 (9th Cir. 1966).

85. Johnson v. United States, 333 U.S. 10, 14-15 (1948).

86. Id. at 15.

87. See United States v. Ventresca, 380 U.S. 102, 107 n.2, citing Carroll v. United
States, 267 U.S. 132, 156 (1925).
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cumstances.®® Once it is shown that the circumstances justified dispensing
with a search warrant, the test is whether the search itself was reason-
able.®®

It is the “exigencies of time and the possible removal of the contraband
to another state [which create] an emergency—‘an exigent circum-
stance.”” ** In the context of airline inspections, however, removal of
suspected contraband is not always imminent; moreover, in those in-
stances in which removal is imminent, transport to another jurisdiction
may not always be involved. In Corngold, for example, the government
failed to carry its burden of showing that the packages in question might
be removed before customs agents could obtain a search warrant.” More-
over, even if the government had introduced evidence that shipment of
the packages was imminent, the court could still have justified a refusal
to apply the exigent circumstances exception. Since the law enforcement
officials involved were federal customs agents and since the planned ship-
ment was to New York, the goods were not being shipped beyond the
jurisdiction in which the agents had authority.

Where, however, state officials have probable cause to believe that a
package containing contraband is about to be flown to another state,
they should be able, without obtaining a warrant, to search and seize
that article if removal appears sufficiently imminent.®? In such a situation,
the exigent circumstances exception should apply, since the airline is un-
der no obligation to delay shipment in order to afford police an oppor-
tunity to secure a search warrant® and since the rationale underpinning
the ‘exigent circumstances exception is to allow a constitutional search
without a warrant in situations where a search with a warrant would be
impossible.®*

The question of how imminent removal must be before the exigent
circumstances exception is applicable appears to be unsettled. For ex-
ample, in People v. McGrew® it was held that removal was not sufficient-
ly imminent where the shipment was to be on a space available basis. In

88. See United States v. Jeffers, 342 U.S. 48, 52 (1951).
89. See United States v. Rabinowitz, 339 U.S. 56, 66 (1950).

90. Clayton v. United States, 413 F.2d 297, 298 (9th Cir. 1969), cert. denied, 399 U.S.
911 (1970).

91. 367 F.2d at 3.

92. See Chaires v. State, 480 S.W.2d 196 (Tex. Crim. App. 1972).
93, Id. at 199.

94. See note 87 supra & accompanying text.

95. 1 Cal. 3d 404, 462 P.2d 1, 82 Cal. Rptr. 473 (1969).
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People v. McKinnon,* however, the California Supreme Court over-
ruled its decision in McGrew,* holding that there is sufficient danger of
imminent removal to justify a warrantless police search based on prob-
able cause whenever articles have been delivered to an airline for ship-
ment. The court relied on Chambers v. Maroney,®® in which the Su-
preme Court held that the mobile character of an automobile creates an
exigent circumstance justifying a warrantless search for suspected con-
traband in that automobile.*

Application of the exigent circumstances exception to permit a war-
rantless search based upon probable cause would appear justified where
the objects of the search are aboard an aircraft awaiting departure, where
the tme for shipment is uncertain, or where the goods have reached
their destination and are subject to removal by the owner or consignee.
If, however, it is found that removal is not sufficiently imminent to justi-
fy application of the exigent circumstances exception, a warrantless
search could still be based on another of the exceptions to the warrant
requirement.

Search Incident to a Lawful Arrest

A frequently applied exception to the requirement of a warrant as
the mark of a reasonable search arises in the context of a search incident
to an arrest.’® Although a search, in order to be constitutionally reason-
able, must generally be accompanied by a warrant, an arrest in many
instances does not.'* The validity of a warrantless search incident to an
arrest is based upon the right of an arresting officer to protect himself
and upon the need to prevent destruction of evidence.*® The search may
extend to the area within the subject’s control from which he might
procure a weapon or within which he might destroy evidence.X®® A valid
search incident to an arrest, however, requires compliance with the ar-
rest standard of probable cause.!% Probable cause is established “if the

96. 7 Cal. 3d 899, 500 P.2d 1097, 103 Cal Rptr. 897 (1972).

97. The McKinnon court also overruled Abt v. Superior Court, 1 Cal. 3d 418, 462
P.2d 10, 82 Cal Rptr. 379 (1969), a decision similar to McGrew.

98. 399 U.S. 42 (1970).

99. Chambers also was relied upon in Chaires v. State, 480 S.W.2d 196 (Tex. Crim.
App. 1972), where the suspect luggage was aboard an aircraft due to depart momentarily.

100. See gemerally McCormMick supra note 2, § 173; Player, supra note 2, at 278.

101. Id.

102. Preston v. United States, 376 U.S. 364 (1964).

103. Chimel v. California, 395 U.S. 752 (1969).

104. See, e.g.,, Wong Sun v. United States, 371 U.S. 471 (1963); Brinegar v. United
States, 338 U.S. 160 (1949); Carroll v. United States, 267 U.S. 132 (1925).
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facts and circumstances known to the officer warrant a prudent man in
believing that the offense has been committed.” %

Information from an airline agent that certain luggage or freight con-
tains contraband may provide a police officer with probable cause to
arrest the individual in possession of that luggage or freight.!® There-
after, a warrantless search of the articles containing the contraband
could be justified as a search incident to an arrest if there is danger, for
example, that the subject may destroy the evidence.!””

Probable Cause

Even though the circumstances surrounding a search justify applica-
tion of one of the exceptions to the warrant requirement, there must be
probable cause to search in any instance where the requirements of the
fourth amendment are applicable. Probable cause to search requires more
than mere suspicion and must be determined in light of all the circum-
stances in any particular situation.®® In the context of airport searches,
the following factors have been found to establish probable cause to
search: the shape and design of a package and manner in which it is
carried;!® an odor emanating from the package or suitcase;'° unusual
weight of the luggage;'*! nervous behavior of the person offering the
article for shipment;!'? traits and circumstances similar to previous inci-
dents involving the shipment of contraband;"? and general peculiar cir-
cumstances surrounding the receipt of the shipment.!4

The existence of facts establishing probable cause to search will, at
some point, be objectively scrutinized by a judge. When application is
made for a search warrant, the objective determination is made before
the search. When the search is conducted without a warrant, the judicial

105. Henry v. United States, 361 U.S. 98, 102 (1959). See Beck v. Ohio, 379 US. 89
(1969).

106. See, e.g., People v. Hankin, — Colo. —, 498 P.2d 116 (1972); People v. Hively, 173
Colo. 485, 480 P.2d 558 (1971).

107. However, the search must be contemporaneous with the arrest. Preston v. United
States, 376 U.S. 364 (1964).

108. Chambers v. Maroney, 399 US. 42, 51 (1970); Henry v. United States, 361 US.
98, 104 (1959); Brinegar v. United States, 338 U.S. 160, 176 (1949).

109. E.g., People v. McKinnon, 7 Cal. 3d 899, 500 P.2d 1097, 103 Cal. Rptr. 897 (1972).
110. E.g., Chaires v. State, 480 S.W.2d 196 (Tex. Crim. App. 1972).
111. E.g., Wolf Low v. United States, 391 F.2d 61 (9th Cir. 1968).
112. E.g., State v. Birdwell, 6 Wash. App. 284, 492 P.2d 249 (1972).
113. E.g., Hernandez v. United States, 353 F.2d 624 (9th Cir. 1966).
114. E.g., United States v. Pryba, 312 F. Supp. 466 (D.D.C. 1970).
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scrutiny necessarily must take place after the search. In either case, the
searcher “must be able to point to specific and articulable facts which,

taken together with rational inferences from those facts, reasonably war-
rant [the] intrusion.” 115

The Subsequent Search

Many of the cases which have considered the issue of exclusion of evi-
dence procured through airport freight inspections have involved a search
by law enforcement authorities who were notified by airline employees
after an initial inspection. The courts have taken two approaches in de-
termining the status of the second search.

In People v. McGrew'™® and Abt v. Superior Court'*" the California
Supreme Court found it unnecessary to decide whether the airline in-
spection was subject to the requirements of the fourth amendment, since
it based exclusion of the evidence on the ground that the subsequent
police search was subject to fourth amendment requirements which it
had failed to meet. Subsequently, in People v. McKinnon'® the same
court, after declining to rule on the validity of the airline inspection in
the absence of evidence on the question of agency, held that the subse-
quent search by police met fourth amendment standards.

The Court of Appeals for the Ninth Circuit, however, employed a
different approach in Clayton v. United States® and Wolf Low w.
United States* In Wolf Low, after concluding that the discovery of
the contraband by airline employees was the result of a private search
not subject to constitutional limitations, the court held that since the
evidence already was uncovered, subsequent acts of the police did not
constitute a search and that the evidence, therefore, was admissible. The
court’s reasoning was less clear in Clayton, a per curiam decision. Al-
though relying on Wolf Low in holding that “the subsequent acts of
the police did not constitute a search,” ! the court noted that there
had been “exigent circumstances” surrounding the subsequent acts of
the police. It is not clear why the court found it necessary to discuss one-
of the exceptions to the requirement of a warrant for a constitutionally

115. Terry v. Ohio, 392 U.S. 1, 21 (1968). See notes 171-88 infra & accompanying text.
116. 1 Cal. 3d 404,462 P.2d 1, 82 Cal. Rptr. 473 (1969).

" 117. 1 Cal. 3d 418, 462 P.2d 10, 82 Cal. Rptr. 481 (1969).

118. 7 Cal. 3d 899, 500 P.2d 1097, 103 Cal. Rptr. 897 (1972).

119. 413 F.2d 297 (9th Cir. 1969), cert. denied, 399 U.S. 911 (1970).
* 120. 391 F.2d 61 (9th Cir. 1968). .

121. 413 F.2d at 298.
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valid search after determining that the activity in question did not con-
stitute a search in the first instance.

The Supreme Court stated in Terry v. Obio® that a search which
initially is valid may become illegal as its scope broadens unless all the
steps taken can be independently reconciled with the fourth amendment.
It 1s submitted that a court considering a case involving a police search
subsequent to an airline inspection should test both searches against the
requirements of the Constitution.!? If the airline inspection is found to
have been subject to the requirements of the fourth amendment, either
on an agency theory or under concepts of state action, and if it is found
that such inspection was constitutionally defective, then there is no need
to examine the subsequent police action, since the evidence already is
tainted. If, however, the initial search met constitutional requiremen