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DOUBLE JEOPARDY IN
JUVENILE PROCEEDINGS

Davip S. RupstEIN®

The 1960’s was a decade 1n which the United States Supreme Court,
under the leadership of Chief Justice Earl Warren, created a revolution
m the field of crimmal jusuice. During that period the Court vastly
expanded the rights of ndividuals accused of commutting crimes.
Although most of the decisions affected only adults, the Court did not
ignore the rights of juveniles. In Kent v. United States,? decided m 1966,
the Court held that due process of law required that the District of
Columbia Juvenile Court Act provision for waiver of the juvenile court’s
exclusive jurisdiction in favor of the regular crimnal courts® be 'inter-

*B.A., Unmversity of Winoss; J.D., Northwestern Umversity School of Law Member,
Nlino:s Bar.

1. The Court expanded the rights of an accused in two" ways. First, on a case-by-case
basis it held most of the major provisions of the Bill of Rights applicable to the states
through the due process clause of the fourteenth amendment. See Benton v. Maryland,
395 U.S. 784 (1969) (fifth amendment protecuon agamst double jeopardy); Duncan v.
Lowsiana, 391 US. 145 (1968) (sixth amendment.right to a jury trial); Washington v.
Texas, 388 US. 14 (1967) (sixth amendment right to compulsory process for obtamning
witnesses); Klopfer v. North Caroling, 386 U.S. 213 (1967) (sixth amendment right to a
speedy trial); Pomter v. Texas, 380 U.S, 400 (1965) (sixth amendment right to con-
frontanon); Malloy v. Hogan, 378 US. 1 (1964) (fifth amendment privilege agamnst
self-ncrimination) ; Gideon v. Wamnwrighe, 372 U.S. 335 (1963) (sixth amendment right
to counsel); Robinson v. California, 370 U.S. 660 (1962) (eighth amendment protection
agamst cruel and unusual pumishment); Mapp v. Ohio, 367 US. 643 (1961) (fourth
amendment exclusionary rule).

Second, the Court liberally construed those provisions of the Bill of Rights, as well
as other provisions of the Constitution, to maximize their 1mpact on the nights of an
accused. See, e.g,, Chimel v. Califorma, 395 U.S. 752 (1969) (scope of a search mcident
to an arrest 1s limited to the suspect’s person and the area from which he mught obtamn
erther a weapon or something that could be used as evidence agamst him); United
States v. Wade, 388 U.S. 218 (1967) (sixth amendment right to confrontation combined
with sixth amendment right to counsel requires that an accused have the right to coun-
sel at a pretral 1dentification confrontation); Miranda v. Arizona, 384 U.S. 436 (1966)
(fifth amendment privilege agamst self-incrimination combined with sixth amendment
nght to counsel requires police to warn an accused prior to mn-custody interrogation
that he has the might to remam silent, that anything he says can be used agamst hum,
that he has the right to counsel, and that if he cannot afford an attorney one will be
appomted by the state to represent him); Douglas v. Californa, 372 US. 353 (1963)
(fourteenth amendment guarantee of equal protection requires the state to appomnt
counsel to represent an indigent defendant in an appeal which 1s raken as a matter of
right).

2. 383 US. 541 (1966).
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preted to provide for a full hearmg®* at which the juvenile s entitled
to be represented by counsel.® And in the following year, the Court
decided the landmark case of Iz re Gault,® m which 1t held that at 2
hearing conducted to determune whether a child 1s delinquent, the
child 1s entitled to certamn constitutional nghts. The Court specifi-
cally held that: (1) prior to the hearing the child and his parents must
be given timely written notice of the hearing and of the specific facts
upon which the petiion alleging delinquency is based;? (2) a juvenile
has the right to be represented by counsel at a delinquency hearmg, and
both he and his parents must be notified of that right and also of the
fact that if they cannot afford an attorney one will be appomted to
represent the child;® (3) the fifth amendment privilege agamst self-in-
crimmation® applies at delinquency hearmngs;® and (4) absent a valid
confession, a juvenile has the right to confront and cross-examne the
witnesses agamnst hum.** The Gaulz opmion also contamed broad language

3. D.C. CopE §11-914 (1961). At the ume of the Supreme Court’s decision the section
had been renumbered D.C. Cone §11-1553 (Supp. IV 1965). The provision has since
been amended to state explicitly the mights held applicable by the Court m Kent. See
D.C. CopE $16-2307 (Supp. V 1972).

4. The Court held that at the waiver hearing the child’s counsel 1s entitled to access
to the social records and probation reports which are considered by the judge and to
a statement of reasons for the juvenile court’s decision to waive jurisdiction. 388 US.
at 557

5. Kent was not the first case mvolving a juvenile decided by the Warren Court. In
‘Gallegos v. Colorado, 370 US. 49 (1962), the Court held that on the facts of the
particular case 1t was a violation of due process of law to admit imnto evidence the
confession of a 14-year-old boy on tral for murder. The Court relied heavily on Haley
v. Ohio, 332 US. 596 (1948), m which a 15-year-old boy’s confession was found to
have been obtained in viclation of due process. In both cases the age of the child was
the primary factor leading to reversal of the conviction, but in nerther case were the
constitutional rights of a child m a juvenile court 1n 1ssue.

6. 387 US. 1 (1967).
7. Id. at 33-34.
8. Id. av 41.

9. US. Consr.,, amend. V provides: “No person shall be compelled m any
criminal case to be a witness against himself ?

10. 387 US. at 55-57

11. Id. The appellants 1n Gault also raised the questions whether a juvenile has the
right to appeal an adjudication of delinquency, whether the state 1s required to provide
a transcript of the hearing, and whether the juvenile court judge must state the reasors
for lus decision, but the Court declined to decide those issues because of the other
grounds for reversal. The Court did note, however, that 1t had never held that a state
1s required by the Constitution to provide a right to appellate review n crimunal cases.
On the other hand, the opmion strongly indicated that both a record of the hearing
and a statement of reasons for the judge’s decision were required. 387 US. at 57-58,
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which ndicated that many of the other constitutional rights guaranteed
adults 1n crummal cases would be granted to juveniles m delinquency
proceedings.** Indeed, the case has been so mterpreted by most commen-
tators.®* Mr. Justice Black, m his concurring opion, argued that all
of the constitutional rights applicable m state crimmal cases were re-
quired 1n delinquency proceedings.'*

Gault, however, was the last case concerning the rights of juveniles
decided by the Warren Court.’® Prior to the 1969-70 term of the

12. The general tenor of the opmion indicated that the Court was concerned with
more than just the specific constitutional rights mvolved mn the case before it. The
Court began 1ts analysis of the juvenile court process by stating that “nerther the
Fourteenth Amendment nor the Bill of Rights 1s for adults alone.” 387 U.S. at 13. Then,
after discussing the theory underlying the juvenile court system, the Court stated:

The absence of procedural rules based upon constrtutional prmciple has
not always produced famr, efficient, and effective procedures. Departures
from established principles of due process have frequently resulted not in
enlightened procedures, but 1n arbitrariness.

387 U.S, at 18-19.

It concluded 1ts general analysis by quoting with approval its statement in Kenz:
We do not mean to indicate that the hearing to be held must conform with
all of the requrements of a criummal trial or even of the usual admmi-
strative heafing; but we do hold that the hearng must measure up to the
essentials of due process and fair treatment.

387 U.S. ar 30.

13. See, e.g., George, Juvenile Delinquency Proceedings: The Due Process Model, 40
U. Coro. L. Rev. 315 (1968); Milton, Post-Gault: A New Prospectus for the Juvenile
Court, 16 NY.L.F 57 (1970); Case Note, 19 Case W Res. L. Rev. 394 (1968); Note, The
Constitution and Juvenile Delinquents, 32 Mont. L. Rev. 307 (1971); Comment, Iz re
Gault and the Persisting Questions of Procedural Due Process and Legal Ethics m
Juvenile Courts, 47 Nes. L. Rev. 558 (1968); Comment, Beyond Gault and W hittsngton
—The Best of Both Worlds?, 22 U. Miama L. Rev. 906 (1968).

14. 387 US. at 61. Two other justices apparently agree with Mr. Jusuce Black’s
conclusion 1 Gazlt. In McKewver v. Pennsylvania, 403 US, 528 (1971), Mr. Justice
Douglas, n a dissenting opmion 1 which Mr. Justice Black and Mr. Justice Marshall
joined, stated: -

[Wlhere a State uses 1ts juvenile court proceedings to prosecute a juvenile
for a criminal act and order “confinement” until the child reaches 21 years
of age or when the child at the threshold of the proceedings faces that
prospect, then he.1s enutled to the same procedural protection as an adult.

403 U.S. at 559.

15. Subsequent to 1ts decision in Gault the Court agreed to hear Iz re Whitungton,
13 Ohio App. 2d 11, 233 N.E.2d 333, cert. granted, 389 U.S, 819 (1967), which rased
the 1ssues whether a child who 15 alleged to be delinquent is entitled to a jury tral,
whether the standard of proof beyond a reasonable doubt 1s constitutionally required
1 delinquency proceedings, whether a juvenile has the rght to bail pending disposition
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Supreme Court, Warren Burger replaced Earl Warren as Chuef Justice.
Under the tutelage of Chef Justice Burger the crimmal law revolution
of the 1960’s slowed down considerably ° In the area of juvenile rights,
however, the Court mutially continued i the direction of the Warren
Court. In 1970, m In re Winship,** the Burger Court held that the
standard of proof beyond a reasonable doubt was constitutionally re-
qured m delinquency proceedings.'® But the Court’s expansion of the
rights of juveniles ended in 1971 when, mn the companion cases of

of his case, and whether the privilege agamst self-incrimmnaton applies to custodial -
terrogation of a child by the police. The Court, however, never decided the ments
of -the case. In In re Whittington, 391 US. 341 (1968), 1t remanded the case to the
state courts for reconsideration m light of Gaul.

--<16. See, e.g., Harris v. New York, 401 US. 222 (1971) *(in-custody statements that
satsfy legal standards of trustworthmess, even though excluded by Miranda from the
prosecution’s case i chief, may be used to impeach a testifying defendant’s credibility);
Williams v. United States, 401 US. 646 (1971) (Supreme Court’s holding 1n Chimel
limiting the scope of a search merdent to arrest 15 not retroactive); Williams v. Florida,
399 US. 78 (1970) (twelve-man jury not a constitutional requirement; notice-of-aliby
statute does not violate fifth amendment privilege agamst self-incrimmation).
17. 397 U.S. 358 (1970).

Winship actually was not the™first case mvolving the rights of juveniles heard by the
Court after Chief Justice Burger's appomtment. In DeBacker v. Bramard,. 396 U.S. 28
(1969), which raised the right to jury tral and standard of proof issues previously
rased 1n Whittington, as well as the question of whether the unreviewable discrenon
of the prosecutor to proceed i juvenile court rather than m ordinary.crimmnal pro-
ceedings 15 a denial of due process of law, the Court dismissed the appeal m a per
curiam opuon because 1t found that the resolution of the 1ssues would not be appro-
priate 1 the circumstances of the-case: It declined to decide the jury trial 1ssue because
the delinquency hearing had occurred prior to the effective date of Duncan v. Lowsiana,
391 US. 145 (1968), which held the mght to a jury trial applicable to the states, and 1t
refused to rule on the requsite standard of proof because the appellant’s counsel had
conceded durng oral argument that the evidence had been sufficient to meet the
standard of proof beyond a reasonable doubt. Finally, 1t held that since the ssue of
prosecutorial discretion had not been raised i the court below, 1t could not be subject
o review on appeal.

_.Mr. Justice Black and Mr. Jusuce Douglas, mn separate opmuons, dissented from the
decision of the Court. They both felt that Duncan v. Lowsiana, -supra, should be given
complete retroactve effect, and that the Court should have reached the merits of the
jury. trial issue. On the ments, both justices would have held the right to a jury trial
applicable n juvenile court proceedings. 396 U.S. 33-38.

. 18. Until the decision in Winship, most states merely required that a juvenile be
found to have commutted the unlawful act charged by a preponderance of the evidence.
See, e.g., Nes. Rev. Stat. §43-206.03(3) (Supp. 1967); N.Y. Famwy Cr. Act §744(b)
(McKinney 1963). Several courts, however, relying heavily on Gault, had foreseen the
Court’s decision tn Winshsp and had held the reasonable doubt standard applicable to
'delinquency proceedings. See; e.g., United States v. Costanzo, 395 F.2d 441 (4th Cir.),
cert. demsed, 393 U.S. 883 (1968); In- re Urbasek, 38 IIl. 2d 535, 232 N.E2d 716 (1967).
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McKewer v. Pennsylvama and In re Burrus,*® 1t held that there 1s no
right to a jury trial in delinquency proceedings.?®

With the decision in McKewer, 1t has become clear that the Supreme
Court 1s unwilling to grant juveniles accused of delinquent offenses all
of the constitutional rights accorded adults m crimunal trials. The ques-
uion left open by Gault, Winship, and McKewer 1s which constitutional
guarantees are required m juvenile delinquency proceedings. This Arti-
cle will focus on the fifth amendment protection agamst double jeopardy
and 1ts relationship to delinquency proceedings. More specifically, it will
attempt to determune whether the guarantee agamst double jeopardy
bars a hearing on a delinquency petition based on acts which already
have been the basis of one delinquency hearmg, whether it bars a
crimnal prosecution based on the same acts which previously have been
the basis of a delinquency proceeding, and whether it bars wawver of
jurisdiction by the juvenile court to the criminal courts once a hearing
on the merits of a delinquency petition has begun.

ConstiTuTIoNAL RicHTS 1N THE JUVENILE COURTS:
Tae ReLevant TEST

The fifth amendment to the United States Constitution provides:
“[N]Jor shall any person be subject for the same offence to be twice put
mn jeopardy of life or limb ” This guarantee agamst double jeopardy
“is one of the oldest 1deas found m western civilization,” *! and its history
can be traced from Greek and Roman times to the common law of
England and imnto the jurisprudence of this country ** It has been held
to encompass several protections. It not only protects aganst multiple

19. 403 U.S. 528 (1971).

In the interval between its decision- in Winship and its decision m McKemwer, the
Court granted certiorar: 1 a case which raised the issue of the voluntarmess of .a
juvenile’s confession to two murders, and which also challenged the consututionality of
2 provision of the New Jersey Juvenile Court Act. The Court, however, with Mr.
Justice Marshall and Mr. Justice Douglas voting to reverse, dismussed the writ as im-
providently granted. Monks v. New Jersey, 398 U.S. 71 (1970).

20. Since McKewer and Burrus the ‘Supreme Court has decided only one case in-
volving the rights of juveniles accused of commutting delinquent acts. In V v, City
of New York, 92 S. Ct. 1951 (1972), the Court held that 1ts decision i Winsbip requiring
a standard of proof beyond a reasonable doubt 1n delinquency proceedings 15 to be given
complete retroactive effect, because serions questions are raised as to the accuracy, of
adjudications of delinquency made under the lesser standard of proof.

21. Bartkus v. Illinos, 359 U.S. 121, 151 (1959) (Black, J., dissenting)

29, See Bartkus v. Illinoss, #d. at 151-55 (Black, J., dissenting) ; Benton v. Maryland,
395 U.S. 784, 795-96 (1969). See also J: SicLer, DousLE Jeorarpy 1-37 (1969)
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puushments for the same offense,? but also prohibits reprosecution fol-
lowng an acquattal,2 followng a conviction,® and, m some circum-
stances, even following a premature termnation of a trial.* Two policy
considerations generally have been stated as the basis for the provision.
One consideration focuses on the inherent mnjustice of pafishing a man
twice for the same offense,® while the other stresses the dangers of per-
mitting the state to subject a defendant to repeated trials for a single
offense.”® The latter rationale was perhaps best aruculated by Mr. Justice
Black, writng for the Court m Green v. United States.® He said:

The underlying 1dea, one that 1s deeply mgramed i at least the
Anglo-American system of jurisprudence, 1s that the State with all
its resources and power should not be allowed to make repeated
attempts to convict an imdividual for an alleged offense, thereby
subjecting hum to embarrassment, expense and ordeal and com-
pelling.hum to live 1n a continuing state of anxiety and msecurity,
as well as enhancing the possibility that even though mnocent he
may-be found guilty %

The fundamental nature of the guarantee to the Anglo-American system
of justice was recognized fully by the Supreme Court in Benton wv.
Maryland,®* when 1t held the double jeopardy clause applicable to state
criminal ‘proceedings through tlie ‘due process clause of the fourteenth
ameridment.32

28. 'Ex parte Lange, 85 U.S. (18 Wall.) 163 (1873).

24. United States v: Sisson, 399 U.S. 267 (1970); Benton v. Maryland, 395 US. 784
(1969); Fong Foo v. United States, 369 U.S. 141 (1962); Green v. United States, 355
US. 184 (1957); Grafton v. United States, 206 U.S. 333 (1907); Kepner v. United States,
195 U.S. 100 (1904); United States v. Ball, 163 U.S. 662 (1896).

25. In re Nielsen, 131 U.S. 176 (1889).

26, United States v: Jorn, 400 U.S. 470 (1971); Downum v. United States, 372 US.
734 (1963). For a discussion of the circumstances m which retrial 15 permutted following
a premature termination of the tral see note 78 mfra and accompanying text.

27. Ex parte Lange, 85 US. (18 Wall)) 163, 173 (1873); North Carolina v. Pearce,
395 US. 711, 728-29 (1969) (Douglas, J., concurring). See also Note, Twice m Jeopardy,
75 Yate L.]. 262, 267 (1965) [hereinafter cited as Twice m Jeopardy].

"2B. Bartkus v. Illinois, 359 U.S. 121, 154-55 (1959) (Black, J., dissenting); North Caro-
lina v. Pearce, 395 U.S. 711, 733-34 (1969) (Douglas, J., concurring); Abbate v. United
States, 359 US. 187, 198-99 (1959) (Bremnan, J., separate opmion); Umnited States v.
Jorn, 400 US, 470 (1971); Benton v. Maryland, 395 U.S. 784 (1969). See also Tavice m
Jeopardy, supra note 27; at 267, 286-92.

29, 355 U.S. 184 (1957).

30. Id. at 187-88.

31. 395 U.S. 784 (1969).

32. US. Coxsr., amend. XIV provides: “[N]or shall any State deprive any person of
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To say that the double jeopardy clause 1s binding on the states does
not, however, answer the question whether it 15 also obligatory m
juvenile delinquency proceedings, for, as McKewer v. Pennsylvama®
clearly illustrates, not all of the provisions of the Bill of Rights that are
applicable to state criminal trials are required m delinquency proceed-
mgs. In McKewer, the Court held that the sixth amendment right to a
jury trial,* although held applicable to the states m Duncan v. Lousst-
ana,® 15 not consututionally required m juvenile court proceedings.
The plurality opiion®® was careful to pomt out that m Gaulz the relevant
mnquiry was whether the various constitutional rights mvolved m that
case, most of which had previously been held binding on the states,®

»

life, liberty, or property, without due process of law

The test for determuning whether a particular provision of the Bill of Rights 1s
“incorporated” into the fourteenth amendment was explammed by the Court mn Duncan
v. Louisiana, 391 U.S. 145 (1968). The Court stated:

The recent cases have proceeded upon the valid assumption that state
crimmal processes are not imagmary. and theoretical schemes but actual sys-
tems bearing virtually every characteristic of the common-law system that
has been developing contemporaneously n England and m this country.
The question thus 1s whether given this kind of system a particular pro-
cedure 1s fundamental-whether, that 15, 2 procedure 1s necessary to an
Anglo-American regime of ordered liberty.
Id. at 149 n.14.
The Court m Benton applied this test and concluded that the guarantee agamst double
jeopardy “is clearly ‘fundamental to the American scheme of justice”” 395 U.S. at 796.

83. 403 US. 528 (1971).

34. US. Const., amend. VI provides: “In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public tral, by an impartial jury 7

35, 391 US. 145 (1968).

36. Mr. Justice Blackmun wrote the opmion mn which Chief Justice Burger and
Justices Stewart and White jomed. Justice Harlan concurred mn the judgment because
in his view the sixth amendment right to a jury tr1al was not binding on the states.
Justice Brennan wrote an opmion i which he stated that the right to tral by jury 1s
mapplicable to juvenile proceedings “so long as some other aspect of the process ade-
quately protects the interests that Sixth Amendment jury-trials are intended to serve.”
403 US. at 554 (footnote omitted). After staung that the purpose of the right to a
jury trial 1s to protect an accused from government oppression and from a biased or
eccentric judge, he found sufficient .protection 1n the fact that Pennsylvama does not
bar admission of the public to juvenile trials. Id. at 554-55. He therefore concurred in
the judgment in Mc¢cKemwer. However, m the companion case of Iz re Burrus, he dis-
sented because the North Carolina Juvenile Act either permits or requires the exclusion
of -the public from delinquency proceedings. Justices Douglas, Black, and Marshall
stated that all of the constitutional rights applicable i state crummnal trrals are. appli-
cable 1n juvenile delinquency proceedings. Id. at 559. See note 14 supra.

87. Pomter v. Texas, 380 U.S. 400 (1957) (might to confrontation and cross-examina-
tion); Malloy v. Hogan, 378 US. 1 (1964) (privilege agamst self-mecrimination) ; Gideon
v. Wamwrnight, 372 U.S. 335, (1963) .(mght to counsel). A
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were applicable to juvenile proceedings,®® and that i Winshyp the
Court conducted a two-step analysss, first determuning whether the
standard of proof beyond a reasonable doubt was required m state
crimmal trials, and then whether 1t was required' in delinquency pro-
ceedings.®* Thus, in determining whether the juvenile must be afforded
protection against double jeopardy, the mere fact that the provision
1s binding on the states 1s not conclusive. A further analyss, under the
test enunciated in Gazlz, must be conducted.

In Gault the Supreme Court stated that a hearmng to determune de-
linquency “ ‘must measure up to the essentials of due process and fair
treatment.’ ”*° In so holding, the Court expressly rejected the notion
that because the state m delinquency proceedings acts n a position of
parens patrie and the proceedings are labeled “civil” rather than “crim-
nal,” a juvenile 1s not entitled to the procedural safeguards of due pro-
cess.®* Prior to the Gault decision, the parens patruse rationale often
was used as the basis for decisions denymg children various constitu-
tional rights that were accorded adults 1 crimmal trials,*? including the
protection aganst double jeopardy * The courts which followed that
approach reasoned that delinquency proceedings seek to define and en-
sure the best interests of the child rather than to prosecute or purush
tum for illegal conduct.

Under the origmal theory of the juvenile court system, such reasoning
cannot be faulted. The mnformal procedures and the lack of constitu-

38. 403 US. at 541.

39. Id.

40. 387 USS. at 30, ciung Kent v. United States, 383 U.S. 541, 562 (1966).

41. Id. at 14-31.

See also Mr. Justuce Blackmun’s statement mn McKewer that: “Little 1s to be
gamned by any attempt simplistically to call the juvenile court proceeding erther ‘civil’
or ‘crimmnal’ The Court carefully has avoided this wooden approach.” 403 U.S. at 541,

42. See, e.g., Ex Parte Daedler, 194 Cal. 320, 228 P 467 (1924) (mght to jury trial);
People ex rel. Weber v. Fifield, 136 Cal. App. 2d 741, 289 P.2d 303 (1955) (might to
counsel); I re Magnuson, 110 Cal. App. 2d 73, 242 P2d 362 (1952) (right to bail pend-
mg appeal); Cinque v. Boyd, 99 Conn. 70, 121 A. 678 (1923) (right to bail, mght to
confrontation, right to jury tral); People v. Lewss, 260 N.Y. 171, 183 NE. 353 (1932),
appeal dismssed, 289 U.S. 709 (1933) (privilege agamst self-incrimunation); Childress v.
‘State, 133 Tenn. 121, 179 SW 643 (1915) (right to grand jury mndictment).

43. People v. Silverstemn, 121 Cal. App. 2d 140, 262 P.2d 656 (1953); In re McDonald,
153 A2d 651 (D.C. Mun. Ct. App. 1959), cert. demed sub nom. Cooper v. District of
Columbia, 363 US. 847 (1960); Moqun v. State, 216 Md. 524, 140 A.2d 914 (1958);
In re Santillanes, 47 N.M. 140, 138 P.2d 503 (1943); Iz re Smuth, 114 N.Y.S.2d 673 (Dom.
Rel. Ct. Kings County 1952); State v. Smuth, 75 N.D. 29, 25 N.-W.2d 270 (1946); Ex Parte
Martinez, 386 S.W.2d 280 (Tex. Crim. App. 1964) Contra, United States v. Dickerson,
168 F Supp. 899 (D.D.C. 1958), rev’d on other grounds, 271 F.2d 487 (D.C. Cir. 1959).
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uonal safeguards were intended to benefit the child by removing him
from the mgidities, technicalities, and harshness of the crimmal court
system.** But as the Court m Kent correctly noted, the expectations of
the origmal proponents of the juvenile court system have not been ful-
filled, and

[t]here 1s evidence, 1n fact, that the child receiwves the worst

of both worlds: he .gets neither the protections accorded to

adults-nor the solicitous care and regenerative treatment postulated
for children.4®

‘Moreover, the contention that the state 1s not punishing a youth for his
illegal conduct-when 1t commits him to a tramng school was appropri-
ately answered by the Court m Gault:

Ulnmately, however, we confront the reality of that portion of

. the juvenile court process with which we deal 1n this case. A boy
1s charged .with misconduct._ The boy 1s committed to an institu-

tion where he may be restramed of liberty for years. It 1s of no
constitutional consequence—and of limited practical meaning—that

the mstitution .to which he 1s commutted 1s called an Industrial
School. The fact of the matter s that, however euphemustic the

™ " utle, a “Fecéiving homeé™ or an. “industrial school” for juveniles 1s
- an nstitution. of confinement in. which- the child 1s incarcerated
for a greater or lesser time. His world becomes “a-building with
white-washed walls, regimented routme and mstitutional hours.

” Instead of mother and father and sisters and brothers and
friends and classmates, his world 1s peopled by guards, custodians,
state employees, and “delinquents” confined with lum for anything

. from waywardness to rape and homicide.*

It 1s apparent from these cases that the rationale which was used prior
to Gault to deny juveniles the benefits of the guarantee agamst double
jeopardy 1s no longer viable. Instead, i determmng whether the pro-
tection does apply m delinquency proceedings, the courts must decide
whether the protection is necessary to preserve “fundamental fairness.”*

44. For' a discussion of the original theory underlying the juvenile court system mn
this country see Iz re Gault, 387 U.S. at 14-17

45, 383 U.S. at 556 (footmote omtted).

46. 387 U.S. at 27 '(footnotes omutted). )

47. Although the Court never expressly mentioned the term “fundamental fairness”

m Gault, that has Been the nterpretation givén to the’phrase the Court did wuse, vi.



1972] DOUBLE JEOPARDY 275

An analysis of the Supreme Court’s opiuon m Gault shows that the
Court was particularly concerned with four distmct factors i determn-
mg whether the consututional rights involved i that case were essential-
to fundamental fairness 1 the juvenile court system: the underlyng basis
of the right; the effect that the right would have on the beneficial aspects
of the juvenile court system; recommendations of various studies and
model acts dealing with the juvenile court system; and the extent to
which the right was already applicable to delinquency proceedings m
the various states, either by statute or court decision. Primary emphass
was placed on the first two considerations. The Court analyzed the
rights to notice, counsel, and confrontation, and the privilege agamst
self-mcrimmation, n terms of the goal each of those rights was mntended
to achieve. Tt stressed the fact that timely notice 1s necessary to permit
preparation to meet the state’s case.*® It also emphasized that counsel 1s
necessary to cope with problems of law, to make a skilled inquiry 1nto
the facts, and- to prepare and submut any defense that-the child mght
have.®® In 1ts consideration of the applicability of the privilege aganst
self-crimmation, the Court’s major concern was the untrustworthiness
of confessions, especially those made by children. After noting that one
of the purposes of the privilege s to alleviate-pressure on the accused
so that he 1s not compelled to admut Ius guilt falsely, the Court concluded
that granung juveniles the privilege would tend to mcrease the reliability
of any confessions that are obtamned.*® In 1ts discussion of the right to
confrontation, the Court merely stated that there 1s no justification for

“due process and fair treatment.” In Winship the Court agreed with the statement made
by the dissenters in the state’ court opmion that: -~

“[A] person accused of a crime would be at a severe disadvantage,-a dis- .
advantage amounting to a lack of fundamental fairness, if he could be
adjudged guilty and imprisoned for years on the strength of the same evi-
-dence as would suffice i a civil case.”

397 U.S. at 363 (emphasis supplied).- -

And m-McKewer, Mr: Justice Blackmun stated: “[T]lhe applicable due - process standard
in juvenile proceedings, as developed by Gault.and Winship, 1s fundamental farrness?

48. 387 U.S. at'33, ciung Report By The President’s Commussion on Law Enforcement
and Admunistration of Justice, The Challenge of Crmme n a Free Society (1967) " [here-
mafter cited as President’s Crime Commussion Report].

49. Id. at 36, ciung President’s-Crime Commussion-Report; Carpren’s Bureau, U.S.
Der’1. oF HeavtH, EpucatioNn Anp WELFARE, Pus. No. 437, STANDARDS FOR JUVENILE AND
Faniy. Courts (1966) [heremafter. cited as Children’s Burean Report]; National Council
on Crime and Delinquency, Sranparp Juventie Courr Acr :(1959) [heremafter cited-as
Stanparp Juvenie Court Act.] The Court also relied on the fact that more than one-
third of the jurisdictions provided some type of right to counsel m juvenile proceedings.
387 US. at 37-38 & n.63.

50. Id. at 4447, 52-55. . -
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different rules regarding sworn testimony in juvenile courts and m
adult tribunals.® The Court also noted that granting all of those rights
to juveniles would “not compel the States to abandon or displace any
of the substantive benefits of the juvenile process.”®® It felt that the
Juvenile court system could continue to process and treat children sep-
arately from adults, conduct informal proceedings, avoid classifying de-
linquents as “criminals,” maimtam a policy of imposing no civil disabili-
ues on delinquents, and mamtamn confidenuiality of records concerning
police contact and court action.

Similarly, an analysis of the Winshsp opmion shows that mn determin-
ing whether the standard of proof beyond a reasonable doubt 1s neces-
sary for fundamental fairness, the Court exammed the rationale under-
lying the standard and the effect that such a standard would have on the
juvenile court process. It concluded that the standard of proof beyond
a reasonable doubt 15 “a prime mstrument for reducing the risk of con-
victions resting on factual error”® and that “[t]he same considerations
that demand extreme caution m factfinding to protect the mnocent
adult apply as well to the mnocent child.”** The Court also concluded
that the standard would have no effect on the state’s policies of avoiding
the stigma of a criminal conviction and the resulting deprivation of civil
nights; mantamming the confidentiality of juvenile proceedings and the
informality, flexibility, and speed of the adjudicatory hearing; ndi-
vidualizing treatment for a child who has been declared delinquent, and
mamtaming the distinctive procedures employed prior to the adjudica-
tory hearing %

Thus, the two factors emphasized mn Gault were the only factors
considered in Winship. The plurality opmion in McKerwer, however, -
troduced a new element mnto the determination of whether a constitu-
tional right 1s necessary for fundamental fairness m the juvenile court
process—the effect of the right on the factfinding process. This new
factor was obtamned from the plurality’s imterpretation of Gault and
Winship. Mr. Justice Blackmun, writng for four members of the Court,
stated:

As [the] standard [of fundamental fairness] was applied in [Gauit
and Winship], we have an emphasis on factfinding procedures.

51. Id. at 56, citing Children’s Bureau Report, supra note 49.

52, Id. at 21,

53. 397 US. at 363.

54, Id. at 365.

55. Id. at 366-67 -
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The requirements of notice, counsel, confrontation, cross-exam-
ination, and standard of proof naturally flowed from this empha-
515,56

While 1t 1s true that Gawult and Winship can be mterpreted mn ths
manner, 1t 15 submitted that the plurality mn AMcKemwer read the two
opimuions too narrowly The Supreme Court’s emphasis on the effect of
the right .on the factfinding process in Gault and Winship must be
taken n the context of the various constitutional rights involved m
those cases. Essentially, the Court was Jooking at the underlying ra-
tionale for each of the constitutional rights and determming whether that
rationale was equally appropriate in juvenile court proceedings and
whether there would be any adverse effects on the substantive benefits
of the juvenile court process. By comcidence, or perhaps because the
Court felt that rights affecting the factfinding process were the most
mmportant and hence should be dealt with first, the Court’s examnation
of the matter revealed that all of the rights considered by the Court
Gault and Winshtp were to some extent based on the need for increased
accuracy m the factfinding process. Nevertheless, there 1s no reason to
believe that the Court will linut constitutional rights mn delinquency
proceedings solely to those rights which have an mmpact on the fact-
finding process. It 1s more likely that it will grant juveniles any con-
stitutional right that will benefit them, so long as the right does not
mmparr the beneficial aspects of the juvenile court system.

In any event, the plurality mn AMcKemer considered the effect of the
right to a jury trial on the factfinding process m delinquency proceed-
mngs and concluded that it “would not strengthen greatly, if at all, the
factfinding function, and would, contrarily, provide an attrition of the
juvenile court’s assumed ability to function m a umique manner.”®
They reasoned that because juries are not required in many other types
of proceedings, mcluding military trials and those for mmor criminal
offenses, they are not a necessary component of accurate factfinding.®
The opinion also noted that various studies and model statutes do not
recommend that the right to a jury trial be made mandatory n juvenile

56. 403 U.S. at 543.

57. Id. at 547.
58. Id. at 543, The Court noted that, 1n additton to military trials and munor criminal

cases, jury trals are not required in equity cases, n workmen’s compensation, 1n probate,
or i deportation cases. The Court also reasoned that since the night to a jury trial m
state criminal proceedings has not been held retroactve, the mntegrity of a decision
reached without a jury cannot seriously be quesuoned. Id.
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cases,”® that at least 35 jurisdictions, either by statute or court decision,
deny juveniles the right to a jury tral,®® and that the majority of courts
which had decided the issue since the Gawlt and Duncan decisions had
held that the right to a jury trial 1s not constitutionally required m de-
linquency proceedings.® Finally, the Court found that the mmposition
of the right would have an adverse impact on the juvenile court process
by turning 1t mto a fully adversary proceeding, with the resultant delay
and formality, and by impeding experimentation by states i solving
juvenile problems.®?

Through its opimons m Gault, Winship, and McKewer, the Supreme
Court has provided a framework for analysis of the applicability of the
Bill of Rughts to juvenile court proceedings. In applymg that analysis
to the guarantee agamst double jeopardy, it i1s necessary to conduct a
separate inquiry for each of the three contexts i which double jeopardy
mught arise i proceedings mvolving juveniles, since 1t 1s concervable that
fundamental fairness requires the guarantee m some situations but not
1 others.

"Two DeLmvoueNcy PeTiTiOoNs Basep on THE Same Act

The first context i which the question of double jeopardy can arise
n juvenile proceedings occurs when a delinquency petition 1s filed and
the same act has already been the subject of a prior delinquency hear-
mng.® Since a finding of delinquency m the first proceeding would

59, Id. at 546, 549-50. The Court examed. the 1967 Task Force Report of the Presi-
dent’s Crime Comnussion, Juwvenile Delinquency and Youth Crime; the Unirorm
Juvenie Courr Act; the Stanparp JuveNiLE CourT Act; and a publication by the
Children’s Bureau of the Department of Health, Education and Welfare, W SHErmAN,
LEecisLaTIve Guipe For DrarTiNg FaMiLy anp JuveniLe Court Acts (1969) [heremafter
cited as SHERIDAN].

60. 403 U.S. at 548-49 & nn.7-9. .

61. Id. at 549.

62. Id. at 545, 547

63. "Most juvenile court acts provide for three disunct phases i a delinquency pro-
ceeding. Unless a stationhouse adjustment is reached, the child 1s brought before a
juvenile court judge for a detenuon hearing. At that hearing the court determines
whether there 1s probable cause to believe that the child 1s delinquent. If -the court
finds no probable cause, then it must release the child and dismuss the petinon. How-
ever, if the court finds probable cause 1t can either order the child detamed at a youth
home or release hum pending an adjudicatory hearng. See, e.g, IrL. Rev. Star. ch. 37,
§ 703-6 (Supp. 1972). The second phase of the proceedmg 1s the adjudicatory hearing,
at which the court hears evidence to determme whether the allegations of the delin-
quency petitton are supported. If the court finds the child 15 not delinquent or that
the best interests of the child and the public will not be served by adjudging him a ward
of the court, the court must release the child and dismuss the petinon. If the court
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permut the court to commut the child to a state msutution -and thus
elimnate the necessity for a second delinquency petition, the typical
case mvolves a second petition filed after either a dismussal of the first
petition by the juvenile court judge,* the declaration of a mustrial m
the first proceeding because of some action chargeable to-the state,® or a
finding by the judge that the state did not meet wts burden of proof m
attempting to prove that the child committed the unlawful acts alleged
m the first petition.®® .

It 15 clear that m any of the above-described circumstances the double
jeopardy clause would bar reprosecution of an adult defendant.” In-
deed, those courts which have considered the issue since Gazlt have been
unammous 1 holding that fundamental fairness similarly bars a hearing
on a subsequent delinquency petition m- juvenile-court proceedings.®®

finds the child -delinquent and that 1t 1s in-the best nterests of the juvenile.and the
public that he be made a ward of the court, the court must so adjudge hum and set a
tume for a dispositional hearing. See, e.g., IrL. Rev. Stat. ch. 37, §§701-4, 704-2, -6, -8
(Supp. 1972). The final phase of the proceeding 1s the dispositional hearing, at which
the juvenile court judge hears evidence to determine what disposition should be made
m respect to the delinquent child. See, e.g., Irr. Rev. Stat. ch. 37, $§701-10, 705-1 (Supp.
1972).

For purposes of this Article, the terms “adjudicatory hearing” and “delinquency
hearmg” will be used nterchangeably to refer to the hearing in juvénile court at which
the judge deterrmnes whether the child 1s delinquent.

64. In re McDonald, 153 A.2d 651 (D.C. Mun. Ct. App. 1959), cert. demsed, sub nom.
Cooper v. Distrrct of Columbia, 363 U.S. 847 (1960) (petution dismussed because govern-
ment refused to reveal the name of a gevernment mformer); Collins v. State, 429
S.W:2d 650 (Tex. Civ. App. 1968) (motion for nonsuit by government granted).

65. Tolliver v. Judges of Family Court, 59 Misc. 2d 104, 298 N.Y.S.2d 237 (Supreme
Ct. Bronx County 1969) (mustrial declared because state’s witness did not appear at
hearing); Fonseca .v. Judges of Family Court, 59 Misc. 2d 492, 299 N.Y.S.2d 493
(Supreme Ct. Kings County 1969) (mustrial declared after hearing had begun when
prosecutor stated he was not ready for trial).

66. M. v. Superior Ct. of Shasta County, 4 Cal. 3d 370, 482 P.2d 664, 93 Cal. Rptr. 752
(1971); In re PL.V., 490 P.2d 685 (Colo. 1971);'In r¢ GD.K., 491 P.2d 81 (Colo. App.
1971).

67. Downum v. Unsted States, 372 U.S. 734, (1963) (mustrial because of failure of
government’s witnesses to appear); Fong Foo v. United States, 369 US. 141 (1962)
(directed verdict of acquittal because of prosecutor’s misconduct and lack of credibility
of government witnesses); United States v. Ball, 163 US. 662 (1896) (jury verdict of
not guilty).

68. M. v. Superior Ct. of Shasta County, 4 Cal. 3d 370, 482 P.2d 664, 93 Cal. Rptr.
752 (1971); Iz re PL.V., 490 P.2d 685 (Colo. 1971); Iz re GD.K,, 491 P.2d 81 (Colo.
App. 1971); Fonseca v. Judges of Family Court, 59 Misc. 2d 492, 299 N.Y.S.2d 493
(Supreme Ct. Kings County 1969); Tolliver v. Judges of Family Court, 59 Misc. 2d 104,
298 N.Y.S.2d 237 (Supreme Ct. Bronx County 1969); Collins v. State, 429 SW.2d 650

(Tex. Civ. App. 1968).
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The reasoning of these courts, however, has not been very helpful. Most
courts merely have stated that Gault requires that delinquency hearings
be consistent with due process of law and that because the first hearng
could have resulted i mncarceration, the guarantee agamst double jeo-
pardy 1s applicable. Although the conclusion of these courts seems cor-
rect, the Supreme Court’s reasoning m Gault, Winshp, and McKewer
mdicates that a deeper analysis of the situation 1s required. In all three
of those cases the Court exammed numerous factors before deciding
whether the various constitutional rights mvolved were required mn de-
linquency proceedings. A similar sort of analysis would seem to be
necessary before reaching the conclusion that fundamental fairness pro-
hibits prosecution of a second delinquency peution based on acts which
have already been the basis of a prior hearing.

The principal factor relied on by the plurality in McKewer, and m-
terpreted by them as having been emphasized in Gazlt and Winshp,
was the effect that the particular constitutional right would have on the
factfinding process. Although the plurality’s mterpretation of Gault and
Winship 1s questionable, even under thewr analysis the conclusion that
the guarantee agamnst double jeopardy bars a second delinquency pro-
ceeding after an imtial finding that the child did not commut the alleged
illegal acts 1s nevitable. In such circumstances, the guarantee agamnst
double jeopardy has a profound mmpact on the accuracy of the fact-
finding process. By preventing the prosecutor from retrymg the case
until he achieves a finding of delinquency, the guarantee mumimizes the
chance that an mnocent child will be convicted.® One commentator has
given an excellent illustration of this fact:

[1]f the evidence were such that one mn four [factfinders] would
convict, and three in four acquut, the probability of conviction if
the defendant 1s tried once 1s, of course, one i four (4/16). If
two trials were permutted the defendant would have to convince
two [factfinders] of his innocence and the probability of one of
the two convicting would be 1 — (3% X %) = (7/16); assuming
the independence of each [factfinder] and the absence of other
variables. If he had to convince five [factfinders] tis probability
of conviction by one would rise to over three in four.”

That the guarantee agamnst double jeopardy has an effect on the ac-
curacy of the factfinding process should weigh heavily m favor of its

" 69. Tawrce m Jeopardy, supra note 27, at 278.
70. Id. at 278 n.74.
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applicability to delinquency proceedings in the context now bemg dis-
cussed.

In addition, the protection 1s fundamental to the very mtegnty of the
factfinding process. One of the theories underlymg the guarantee against
double jeopardy 1s that the accused need “run the gantlet only once.” ™
As Mr. Justice Douglas stated:

It serves the purpose of precluding the State, following
acquittal, from successfully retrymg the defendant in the hope of
securing a conviction. “The vice of this procedure lies in relitigat-
ing the same 1ssue on the same evidence before two different [fact-
finders] with a man’s mnocence or guilt at stake” “in the hope that
[the second factfinder] would come to a different conclusion.” 2

This same rationale applies m juvenile proceedings. If the judge finds
that the youth did not commut the offense alleged in the first petition,
a second delinquency hearing would merely be an attack on the fact-
finding process i general. Its only purpose would be the hope that the
judge would reach a different result the second ume around, and its
only rationale would be that the first fact-finding process was maccurate.
But if that reasoning 1s sound, any subsequent decision mn the case would
be open to similar criticism. It 1s therefore necessary, i order to pro-
tect the mtegrity of a factfinding system which on the whole appears
accurate, to permit the state only one opportunity to convict a defendant
or to have a juvenile declared delinquent and to abide by the decision
of the factfinder.”® Any other result would be tantamount to a state-
ment that the factfinding process is unreliable and would necessitate a
reexamunation of an mmportant theory of Anglo-American jurispru-
dence.

Thus, even if the statement m McKeiver 1s correct, that the Supreme
Court 1n juvenile cases has been concerned primarily with the effect of
a constitutional right on the accuracy of the factfinding process, it s
inconcervable that the Court would be less concerned about a constitu-
tional right which affects the very mtegrity of that same factfinding
process. Therefore, the argument that the guarantee agamnst double

71. North Carolina v. Pearce; 395 U.S. 711, 727 (1969) (Douglas, J., concurring)

72. Id. at 734-35, quotng from Hoag v. New Jersey, 356 US. 464 (Warren, C.J., dis-
senung).

73. g['hxs analysss, of course, applies only to those situanions i which the state fails to
meet 1ts burden of proof after 1t has had an opportunity to mtroduce all of-1ts evidence
at 2 complete adjudicatory hearmng. For an analysis of the situanon i which the first
delinquency proceeding ends prematurely, see text accompanying notes 78-85 mfra.
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jeopardy has  grave mmpact on the factfinding process also would
support application of the guarantee to juvenile cases m order to bar
second delinquency proceeding on  petition based on facts that already
have been the subject of one complete adjudicatory hearing.

The second major factor considered by the Court m determining the
applicability of  constitutional right to juvenile proceedings 1s° the
effect the right would have on the juvenile court system’s assumed
ability to function m umque manner. An analysis of the consequences
of holding the guarantee agamst double jeopardy applicable to delin-
quency proceedings mn the present context reveals that  would have
no effect on the substantive benefits.of the juvenile court system. "Three
elements generally have been regarded as the vital features of the juve
nile process: the flexibility for adjustments without an adjudicatory
hearmyg, the mformality of non-adversary adjudicatory hearmng, and
the dispositional alternatives available to-the judge if the child found
delinquent.™ The guarantee agamst” double jeopardy would have ab-
solutely no effect on the first delinquency praceeding. The possibility
of stationhouse adjustment would remam; the adjudicatory hearmg
would not be reformulatéd mnto ‘fully adversary” proceeding, and if
the child were found delinquent the same dispositional alternatives
would be available to the judge. In addition, none of the traditional
delay or clamor of the adversary system would be mntrodiced mto the
juvenile proceedings, and the confidentiality of the proceedings would
still be present. The only effect of the double jeopardy protection
would be to prohibt the state from having second chance at an adjudi-
cation of delinquency

Other factors that were considered 1n Gault and m McKewer were
embodied n recommended legsslation and m governmental study reports.
These sources also mdicated.that the guarantee agamst double jeopardy
should bar  second delinquency proceeding for the same acts. Although
the President’s Crime Commmussion RqRort, the Uniform Juvenile Court
Act, and the two Standard Acts did not mention anything about pre
ventmg  second delinquency heariig, the Children’s Bureau of the De
partment of Health, Education and Welfare recommended the adoption
of traditional constitutronal law concepts as to when jeopardy-attaches.
The Bureau also recommended that second juvenile proceeding based
on the same conduct be barred-once.the-juyenile. court begms -taking

-74. McKewver ~ Pennsylvania, 403 1.S..528,-545, 550 (1971): In re Winship, 397 U:S.
358, 366 (1970); In re Gault, 387. U.S. 1,25 (1966):.
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evidence m the first proceeding.” And while New Mexico 1s the only
state that expressly prohibits a second delinquency proceeding,™ this
fact might be explamed on the ground that a second delinquency hearing
1s 'so fundamentally unfair that 1t was thought unnecessary to nclude
such a provision. Indeed, an analysis of those court decisions which have
decided the 1ssue since Gawlt mdicates that the courts have felt it obvious
that the double jeopardy protection applies in these situations.”™

In any event, the major factors as mterpreted by the plurality m
McKewer—the mmpact of the right both on the factfinding process and
-on the substantive benefits of the juvenile court process—weigh heavily
m favor of holding the guarantee applicable to delinquency proceedings.
Consequently 1t seems likely that the guarantee agamst double jeopardy,
at least i the context of a delinquency petition based on the same acts
that had previously been the subject of one complete adjudicatory
hearing, 15 necessary for fundamental fawrness mn the juvenile court
system.

The remaining question 1s whether the guarantee should also apply
-when the first adjudicatory hearing ends prematurely In an ordinary
crimmal proceeding, the double jeopardy clause does not prohibit re-
prosecution of a defendant if a mustria] 1s declared with the defendant’s
consent or because of a “manifest necessity ”*® Conversely, reprosecu-

75. SHERIDAN, supra note 59, at §27 and comment.

76. N.M. Star. ANN. §13-14-25 (Supp. 1972).

77. M. v. Superior Ct. of Shasta County, 4 Cal. 3d 370, 482 P.2d 664, 93 Cal. Rptr.
752 (1971); In re PL.V.,, 490 P.2d 685 (Colo. 1971); In re GD.K,, 491 P.2d 81 (Colo.
App. 1971); Fonseca v. Judges of Family Court, 59 Misc. 2d 492, 299 N.Y.S.2d 493
(Supreme Crt. Kings County 1969); Tolliver v. Judges of Family Court, 59 Misc. 2d
104, 298 N.Y.5.2d 237 (Supreme Cr. Bronx County 1969); Collins v. State, 429 S.W.2d
650 (Tex. Civ. App. 1968).

78. The “manifest necessity” test was formulated by Mr. Jusuce Story mn United
States v. Perez, 22 US. (9 Wheat.) 579 (1824), which ramsed the question whether
the fifth amendment prohibited reprosecution of a defendant following a mustrial de-
clared because of the jury’s mability to reach a verdict. He stated:

‘We think, that n all cases of this nature, the law has invested courts of
jusuce with the authonty to discharge a jury from giving any verdict,
whenever, mn theirr opiion, taking all the circumstances mto consideration,
there 1s a manifest necessity for the act, or the ends of public justice would
otherwise be defeated. They are to exercise a sound discretton on the
subject; and 1t 1s mmpossible to define all the circumstances, which would
render 1t proper to mterfere. To be sure, the power ought to be used
with the greatest caution, under urgent circumstances, and for very plan
and obvious causes; But, after all, they have the right to order the
discharge; and the_security which the public have for the farthful, sound,
and conscientious exercise of thus discretion, rests, mn this, as in other cases,
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tion generally 15 barred when premature termination of a trial 1s caused
by some action chargeable to the state or by an abuse of discretion by
the trial judge.” An analysss of the situations 1n which the problem has
arisen 1n juvenile court proceedings leads to the conclusion that the
same rules that apply in crumnal cases should apply m delinquency pro-
ceedings. The premature ending of a delinquency hearing can result
from several causes—a motion for nonsuit by the government,*® the
failure of the state’s main witness to appear at the hearmg,®* an admussion
by the state that it 1s not ready for trial,*? or the failure of the govern-
ment to reveal the name of an mformer.3 It 1s clear that in each of the
first three situations the government would be unable to meet its burden

upon the responsibility of the judges, under their oaths of office.
Id. at 579 (empbhasis supplied).
Since then, the Perez test has been applied in a variety of instances. See, e.g., Wade
v. Hunter, 336 U.S. 684 (1949) (wartme tactcal necessity in a court-martial proceed-
mng); Keerl v. Montana, 213 US. 135 (1909) (hung jury); Dreyer v. Illinos, 187 U.S.
71 (1902) (hung jury); Thompson v. United States, 155 U.S. 271 (1894) (disqualification
of a juror because he had served on the grand jury which indicted the defendant);
Logan v. United States, 144 U.S. 263 (1892) (hung jury); Simmons v. United Srates, 142
US. 148 (1891) (reprosecution permmtted following -a mustrial declared because of a
possibility of prejudice on the part of a juror). In addition, the Court held 1n Gor: v.
United States, 367 U.S. 364 (1961), that a mustrral declared because of the judge’s desire
to protect the defendant from prejudicial evidence did not bar reprosecuuion, even
though the trial was aborted without the defendant’s consent, because the judge was
acting in the sole interest of the defendant. However, this line of reasoning was ex-
pressly rejected by the plurality :n United States v. Jorn, 460 U.S, 470 (1971), when
1t stated:
[W]e think thar a limitation on the abuse-of-discretion principle based on
an appellate court’s assessment of which side benefited from the mistrial
ruling does not adequately sausfy the policies underpmning the double
*jecpardy provision.

Id. at 483,

79. United States v. Jorn, 400 U.S. 470 (1971) (reprosecution barred following mus-
trtal declared because of trial judge’s fear that government’s witnesses had not been
adequately warned of thewr constitutional rights); Downum v. United States, 372 U.S.
734 (1963) (reprosecution barred followmng mustrial declared because of failure of
government witnesses to appear at trial); Fong Foo v. Umted States, 369 U.S. 141
(1962) (reprosecuuon barred following directed verdict of acquittat during govern-
ment’s case because of supposed mmproper conduct by the prosecutor and lack of
credibility of government witnesses)

80. Collins v. State, 429 S W.2d 650 (Tex. Civ. App. 1968).

81. Toliver v. Judges of Family Court, 59 Misc. 2d 104, 298 N.Y.S.2d 237 (Supreme
Ct. Bronx County 1969).

82. Fonseca v. Judges of Family Court, 59 Misc. 2d 492, 299 N.Y.S5.2d 493 (Supreme
Ct. Kings County 1969).

83. In re McDonald, 153 A.2d 651 (D.C. Mun. Cr. App. 1959), cert. demsed, sub nom.
Caoper v. District of Columbra, 363 U.S. 847 (1960).
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of proof if the hearing were permitted to run 1ts course, m which event
it would be barred by the double jeopardy provision from bringing 2
second delinquency petition based on the same acts.® If that 1s true,
there 1s no legitimate reason why the government should be permutted
to avoid that result by prematurely ending the proceeding. Therefore,
m order to prevent the state from circumventing a child’s constitutional
protection agamst double jeopardy, that protection must be extended to
cover those situations 1 which the state causes the premature ending of
an adjudicatory hearmg on grounds which indicate that it would be
unable to meet its burden of proof if the proceeding had contmued to
completion.

The fourth situauon listed above—premature termunation of the
mitial proceeding due to a failure of the government to reveal the
name of an mformer—must be analyzed differently, since there 1s no
mdication that the state would be unable to meet 1ts burden of proof
if the hearing continued. The result, however, 1s the same. The gov-
ernment’s conduct in that situation has an adverse effect on the fact-
finding process, smce the name of the informer mught be essential m
learning the truth. Such situations fall withm the purview of the
Supreme Court’s attempts to mcrease the accuracy of the factfinding
‘process 1 juvenile court proceedings. Therefore, the guarantee agamst
double jeopardy should also be available to a child whenever the first
adjudicatory hearing 1s termunated prematurely due to conduct by the
state which would reduce the accuracy of the factfinding process if the
hearmg were allowed to continue. ‘

CriMiNAL ProsEcUTION FOLLOWING AN ADJUDICATION OF
DEeLiNQUENCY AND COMMITMENT TO A STATE INSTITUTION

The second context i which the guarantee agamst double jeopardy 1s
relevant to juvenile court proceedings 1s when the state seeks to prose-
cute a youth 1 a criminal action for the same acts which have already
been the subject of an adjudicatory hearmg in the juvenile court.®

84. See text accompanying notes 63-77 supra.

*85. Roviaro v, United States, 353 U.S. 53 (1957)

'86. A review of the appellate decisions on this subject reveals no cases in which the
state attempted to prosecute a child after the juvenile court had found that he was
-not delinquent. This secuon therefore focuses only on those cases in which the criminal
prosecution follows an adjudicauon of delinquency If, however, a criminal prosecution
does follow "a finding of mon-delinquency, the analysis and result would be identical
to that of the case where a second delinquency petiton 1s filed based on the same
conduct which has already been the subject of one adjudicatory hearmg. See text ac-
companying notes 63-85 supra.
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The decision whether to so prosecute a juvenile is usually based on
erther the seriousness of the offense allegedly commutted by the child®
or musconduct by him while he 1s mnstitutionalized.®® Many nstances of
subsequent crimimnal prosecution arose under former provisions of the
Texas Juvenile Court Act.® Under that statute, the juvenile court was
vested with exclusive jurisdiction over children under the age of 17
years who were accused of violating penal statutes.’® And since the act
contamed no provision for warver of jurisdiction to-the criminal courts,”
1t was mmpossible to prosecute crimmally a child under the age of 17 *
As a result, if a person who was too young to be prosecuted crimmally
was suspected of a serious offense, the state would first file a delinquency
petition 1 the juvenile court alleging either that unlawful act or a less
serious, but still unlawful, contemporaneous act. If the evidence sup-
ported the allegations in the petition, the child typically was adjudi-
cated delinquent and committed to a state industrial school. Then,
after the youth reached the age of 17, the state would prosecute him

87. Hultin v. Beto, 396 F.2d 216 (5th Cir. 1968) (murder); Sawyer v. Hauck, 245
F.Supp. 55 (W.D. Tex. 1965) (murder); People v. Silverstemn, 121 Cal. App. 2d 140,
262 P.2d 656 (1953) (burglary); State v. RE.F., 251 So. 2d 672 (Fla. App. 1971) (forcible
rape and aggravated assault); Iz re Smuch, 114 N.Y.S.2d 673 (Dom. Rel. Ct. Kings County
1952) (statutory rape); Commonwealth ex rel. Freeman v. Supermtendent of State Cor-
rectional Inst'n, 212 Pa. Super. 422, 242 A.2d 903 (1968) (rape); Garza v. State, 369
S.W.2d 36 (Tex. Crim. App. 1963) (murder).

88, Moqun v. State, 216 Md. 524, 140 A.2d 914 (1958) (child ran away from psychia-
tric msttution and eloped); Brooks v. Boles, 151 W Va, 5§76, 153 SE.2d 526 (1967)
(child failed to obey rules of industrial school).

89. Tex. Rev. Crv. StaT. art. 2338 (1948).

90. Tex. Rev. Crv. Srar. art. 2338-3 (1948) defined a delinquent child as a child over
10 years of age and under 17 years of age (females under 18) who violated a penal
statute of the state. Exclusive jurisdicuon over actions governing delinquent children
was granted to the juvenile courts by Tex Rev. Crv. Srar. art, 2338-5 (1948). In addi-
tion, Tex. Rev. Civ. Stat. art. 2338-12 (1948) required the criminal courts to transfer
to the juvenile courts any case mnvolving the prosecution of a child under the age of
17 (females under 18).

91. For a discussion of the concept of waiver of jurisdiction, see text accompanyng
notes 128-33 nfra.

92. The Texas Juvenile Court Act was amended 1m 1967 to correct this situation.
First, the exclusive jurisdiction of the juvenile courts was linuted to children under the
age of 15; and second, a provision was added permutung the juvenile courts to waive
jurisdicuon to the crimmal courts 1 cases mvolving children 16 years of age or older.
Tex. Rev. Crv. Stat. art. 2338-5, 2338-12 (1971). The purpose of the amendatory
-act was “to prevent children from bemg proceeded against 1n both the juvenile court and
-district court or criminal districe court for offenses commutted while of juvenile age.”
“Texas Acrs 1967, 60th Leg. ch. 475, §1. For a more detailed discussion of the history
-of these provisions of the Texas Juvenile Court Act, see Frey, The Evolution of Juvenile
Court Jurisdiction & Procedure sn Texas, 1 Tex. Tecu.-L. Rev. 209, 262-66 (1970).
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criminally for either the same act.upon which the adjudication of delin~
quency was based or, if the more serious offense had not been alleged
m the delinquency peution, for the more serious offense. For many
years the Texas Crimmal Court of Appeals rejected the contention that
the double jeopardy guarantee barred the subsequent cruminal prosecu-
tion.*® In those cases where criminal prosecution was for a more serfous
offense than that alleged 1n the delinquency proceeding, the court rea-
soned that even if the double jeopardy clause were applicable to juvenile
court proceedings, that guarantee did not bar a subsequent prosecution
for a separate and distinct offense, even if commutted at the same time as
the offense which constituted the basis for the juvenile court’s finding
of delinquency And m those cases where the crimmal prosecution was
for the same offense as that alleged m the delinquency proceeding, the
court’s reasomng was the same as that generally used to deny applica-
tion of the double jeopardy protection to juvenile proceedings, that 1s,
simce the proceeding was civil m nature and could not result m convic-
tion or punishment for the crime, no-jeopardy arose by virtue of the
proceeding. In.1963, however, in Garza v. State,* the court, changed its
posiion. on the latter pomt and held that the subsequent prosecution
for the same offense was a demal of due process of Jaw The court stated:

“To affirm this conviction would be to hold that, for an'of-

fense commutted before he reached the age of 17 years, the offend-

er who has.commutted no other offense'against the law may, upon

pettion of the district attorney, be adjudged a delinquent child

and held n custody -as such, and without regard to how he may

respond to the gmdance and control afforded under the Juvenile

93. Foster v. State, 400 SW.2d 552 (Tex. Crim. App. 1966) (prosecution for murder
following adjudication of delinquency based on theft); Ex Parte Sawyer,-386 SSW.2d 275
‘(Tex. Crim. App. 1964) (prosecution for murder followmg adjudication of delinquency
based on violation of the penal law of the grade of felony); Martmez v. State, 171 Tex.
‘Crim. 443, 350°SW.2d 929 (1961) (prosecution for murder followmng adjudicauon of
delinquency based on assault with intent to rob the murder vicnm); Hultin v. State,
171 Tex. Crim. 425, 351 SW.2d 248 (1961) (prosecuuon for murder following adjudi~
cation of delinquency based on the same offense); Perry v. State,. 171 Tex. Crum. 282,
350 S;'W.2d 21 (1961) (prosecution for murder followmng adjudication of delinquency:
based on unlawful possession of weapon at time and place- of -murder); Dearmng v..
State, 151 Tex. Cum. 6, 204 SW.2d 983 (1947) (prosecution for murder following-
adjudication of delinquency -based on burglary commutted at the same time as the-
murder) .. See also Johnson v. State, 3 Md. App. 105, 238 A.2d 286 (1967)- (prosecutiom
for murder of robbery vicum following ad]udlcatxon of delinquency based on the same:
robbery).

94. 369 S.W.2d 36 (Tex. Crim. App. 1963).
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Act, be indicted, tried and convicted for the 1dentical offense after
he reaches the age of 17
[Sluch a conviction violates the principles of fundamental far-

ness and constitutes a deprivation of due process under the 14th
Amendment.®

Following the decision in Garza, the federal courts reached the same
conclusion m habeas corpus cases mnvolving several of the same persons
whose claims the Texas courts had previously rejected.”® Moreover, the
federal courts extended the rationale of the Texas court, In Martmez v.
Beto® the Court of Appeals for the Fifth Circuir held that a subsequent
crimnal prosecution was barred even if based on a separate and distinct
offense, so long as the separate offense was commutted during the same
criminal transaction as that which resulted n the prior adjudication of
delinquency However, the result reached m Martmez 1s questionable i
light of the Supreme Court’s statement in Hoag v. New Jersey®® that
the state 1s not always forbidden “to prosecute different offenses at
consecutwve trials even though they arise out of the same occurrence.”®®

Other cases of crimmal prosecutions after an adjudication of delin-
quency have arisen because of misconduct by the delinquent child while
he 1s mstitutionalized.’® For example, m Moquimn v. State'® a 16-year-
old boy was found delinquent and committed to an mstitution on the
basis of a petition alleging that he set fires to houses and commutted an
assault. After two months 1n the mstitution the youth escaped. The
juvenile court then rescinded the commitment order and waived juris-
diction to the crimnal court where the child was tried, convicted, and
sentenced for arson, burglary, and assault with ntent to murder. Both
the trial court and the appellate court rejected the child’s double jeop-
ardy claim. The appellate court reasoned that the concept of double
jeopardy applied only when the first trial was before a court that had
the power to convict and pumsh the accused, and since the Maryland
Juvenile Court Act did not contemplate pumshment of the child, no
jeopardy attached at the delinquency proceeding.1%?

95, 1d. at 39.

96. Hultn v. Beto, 396 F.2d 216 (5th Cir. 1968); Sawyer v. Hauck, 245 F Supp. 55
(WD. Tex. 1965).

97. 398 F.2d 542 (5th Cir. 1968).

98. 356 U.S. 464 (1958).

99. Id. at 467. See also Ciucci V. Iilinoss, 356 U.S. 571 (1958).

100. Brooks v. Boles, 151 W Va. 576, 153 SE.2d 526 (1967); Moquin v. State, 216 Md.
524, 140 A.2d 914 (1958).

101. 216 Md. 524, 140 A.2d 914 (1958).

102. Id. at 916. " ’ )
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The Supreme Court has not decided the double jeopardy issue where
there has been a crimmal prosecution based on the same acts which
previously gave rise to a finding of delinquency. However, n Gazlt 1t
gave some mdication that such a prosecution would be a demal of due
process of law In a footnote to the opion, the Court implicitly ap-
proved the holding of a federal district court declaring the practice
unconstitutional. The Court stated:

The mmpact of denying fundamental procedural due process to
juveniles nvolved mn “delinquency” charges 1s dramatized by the
following considerations: .  (4) In some jurisdictions a juvenile
may be subjected to criminal prosecution for the same offense for
which he has served under a juvenile court commitment. How-
ever, the Texas procedure to this effect has recently been held
unconstitutional by a federal district court judge, in a habeas cor-
pus action.1%3

Since the decision i Gault, three appellate courts have considered the
sssue. Two of the cases were decided prior to the Supreme Court’s
decision 1 Benton v. Maryland*®* which held the fifth amendment
guarantee agamst double jeopardy applicable to the states. In Hultm v.
Beto,' a federal habeas corpus action, the Court of Appeals for the Fifth
Circurt, relymg heavily on the Texas Criminal Court of Appeals’ decision
in Garza, held that it 1s fundamentally unfair to adjudicate a child
delinquent, deprive him of hss liberty, and subsequently try and convict
ham for the 1dentical offense. And m Commonwealth ex rel. Freeman v.
Supermntendent of State Correctional Institution,'®® where two boys
who had been found delinquent for rapng a young girl were transferred
for crimmal prosecution for the same offense one month after thewr
commuitment to an imstitution on the delinquency charge, the court held
that the juvenile court could not wawe jurisdiction to the criminal
courts after an adjudication of delinquency. However, the most recent
decision on the 1ssue concluded that a criminal prosecution for the same
offense could take place after a finding of delinquency and commutmerit
to a state mstitution. In State v. R.E.F.* which was decided after all

103. In re Gault, 387 US. 1, 20 n.26 (1967). It should be remembered that at the
tume of the decision in Gault, the fifth amendment guarantee agamnst double jeopardy
was not applicable to the states. See notes 31-32 supra and accompanymng text.

104. 395 US. 784 (1969).

105. 396 F.2d 216 (5th Cir. 1968).

106. 212 Pa. Super. 422, 242 A.2d 903 (1968).

107. 251 So. 2d 672 (Fla. App. 1971)
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of the relevant Supreme Court cases mvolving juveniles and also after
the Court’s decision 1 Benton, a. 16-year-old boy charged with forcible
rape and aggravated assault was adjudicated delinquent by a Florida
juvenile court and commutted to the Division of Youth Services for an
mdefinite period. Eleven days after that judgment was rendered, the boy
was mdicted by a grand jury for rape. The trial court granted the de-
tendant’s motion to quash the mdictment on the ground that the crimmnal
proceeding would consutute a breach of fundamental fairness and due
process of law The appellate court reversed, holding that it would not
be fundamentally unfair to try the defendant criminally after the ad-
judication of delinquency

Although the court’s decision was based partly on a peculiarity of a
state statute which ousted jurisdiction from the juvenile court if an m-
dictment was returned charging a capiral offense,’*® the court’s major
concern was the welfare of the community as a whole. The court stated
that a balance should be struck between fair treatment of the juvenile
defendant and fair consideration of the:juvenile’s victums -and society’s
night to be free from lawless acts; 1t concluded that the federal courts
which had considered the 1ssue had -failed to consider adequately the
mterests of .the latter.’®® It then held that since the indictment imme-
diately followed the juvenile court-adjudication and the defendant was
promptly taken'mto custody by criminal court authorities, there would
be no violation of fundamental ‘fairness 1n- prosecuting the child crlm-
mally 10

The approach taken by the court m: R.E.F., while-it mught have
popular appeal, seems inconsistent with~-the -approach. taken. by the
Supreme Court mn Gault, Winshp, aid McKewer In those. cases the
Court only looked at what was fundamentally fair to-the child; nowhere
did 1t mndicate that a child: could be stripped of his constirutional rights
through a balancing process.’** Applymg the Supreme Court’s approach
to the problem-at hand leads to the coriclusion that fundamental fairness
does require that the guarantee agamst double jeopardy be available-to
bar a crimmal prosecution based on the same acts for which the accused

T . r

108. Fra. Stat. §39.02(6) (c) (1971).

109. Id. at 680. - ‘ '
 110. K. - N "o ' _—

111 It 1s true, of course, that m determuming, whether a night 1s fundamental to the
juvenile court process, the Court has balanced various factors, namely, the importance! of
the right and 1ts impact on the beneficial aspects of the juvenile court system. However,
once the Court concluded that the right avas fundamental, it did not then balance that
fact aganst any interest of the community-at-large.; - ° S ' RN
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‘has already been adjudicated delinquent and commutted to a state in-
stitution.

~ The plurality 1n McKerwer, because of 1ts mterpretation of Gazlt and
Winship, applied a test that emphasizes the effect that a constitutional
right would have on the factfinding process. It 1s apparent that, mn the
context now bemng discussed, the protection against double jeopardy has
no bearmng whatsoever on the accuracy or mtegrity of the factfinding
process, smce the state 1s not bemng given a second chance to convict
after one factfinder has concluded that the child was mnocent. Yet this
conclusion does not mean that it would be fairr to deny application
of the double jeopardy provision to juvenile proceedings. A proper
reading of Gault and Winshp indicates that the mterpretation placed
on those cases by the plurality in McKewer is much too narrow
The Court’s real concern i Gault and Winshyp was the applicability of
the underlymg rationale of a constitutional right to the juvenile court
process. If that rauonale 15 equally applicable to delinquency pro-
ceedings, and if the right would have no adverse effect on the claimed
‘benefits of the juvenile court system, Gault and Winship held that the
night should be obligatory on the juvenile courts. Although the rights
involved mn Gault and Winship affected the Court’s desire for increased
-accuracy m the factfinding process, there was no indication 1n either
case that other bases would be held msufficient to support the grant of
a night considered necessary for fundamental farness in the juvenile
court system.

One of the underlying rationales of the guarantee aganst double
jeopardy 1s the theory that it 1s mherently unfair to punish 2 man twice
for the same offense.*? The Supreme Court long ago recognized that
fact when 1t stated:

Why 1s 1t that, having once been tried and found guilty, he can
never be tried agamn for that offence? Manifestly it 1s not the
danger or jeopardy of bemng a second time found guilty It 1s the
purushment that would legally follow the second conviction which
is the real danger guarded agamst by the Constitution.?3

A second reason 1s the feeling that the state should not be allowed to
harass an mdividual by subjecting hum to successive trials for the same
offense. A defendant should be able to consider the matter closed once

112. Ex parte Lange, 85 US, (18 Wall.) 163 (1873).
113. Id. at 173.
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he has been exposed to the rigors of one trial. He should not be forced
to live m a state of continumng fear that he will “have to marshal the
resources and energies necessary for his defense”** m a second trial
for the same offense.}*®

The fundamental nature of the guarantee agamst double jeopardy can
be seen by the fact that, unlike the right to a jury trial, the protection
has been held applicable to 4ll crimnal prosecutions.**® It 1s also apparent
that the underlying theories of the guarantee are, n the present context,
equally applicable to proceedings origmating in the juvenile courts: a
youth who 15 punished as a delinquent for acts commutted while he 1s
a child should not be punished a second time 1n the criminal courts for
the same acts, nor should he be forced to go to the trouble and expense
of defending humself a second time for the same offense.

In addition, granting juveniles the protection agamst double jeopardy
mn the present context would have no adverse effect on the substantive
benefits of the juvenile court system. As previously discussed, the double
jeopardy provision would have no impact on the origmal proceeding
m the juvenile court. All of the same opportunities for an mnformal ad-
justment and a prompt, informal adjudicatory hearing, as well as the
wide range of dispositional alternatives, would still be available to the
juvenile court judge. It 1s only after the juvenile court has had the op-
portunity to apply its assumed benefits that the double jeopardy provi-
sion would be relevant, and at that pomt 1t could not be argued that the
juvenile court system, which by then has fulfilled its function, would
be affected adversely m any manner. In fact, William Sheridan, the
Assistant Director of HEW’s Children’s Bureau Division of Juvenile
Delinquency Service, has stated 1 ths regard:

[T]he concept of double jeopardy appears to be m conformity

114. Abbate v. United Srates, 359 U.S. 187, 198-99 (1959) (Brennan, J., separate
opinion).

115, United States v. Jorn, 400 U.S. 470, 479 (1971); North Carolina v. Pearce, 395
US. 711, 733-34¢ (1969) (Douglas, J., concurring); Green v. United States, 355 US.
184, 187-88 (1957); Abbate v. United States, 359 U.S. 187, 19899 (1959) (Brennan, J.,
separate opinion). See also J. SicLER, DouBLE JEoPARDY 39-40 (1969).

116. The fact that the right to a jury trial 1s not applicable 1n all criminal prosecutions
and the fact that the applicability of the nght to the states was not held retroactive
were major factors. relied upon by the plurality m McKewer 403 US. at 543, 547 In
contrast, the guarantee aganst double jeopardy has been held applicable 1n all crimmal
prosecutions, and the Supreme Court’s decision holding the guarantee applicable to the
states has been given full retroactuve effect. See Ashe v. Swenson, 397 U.S. 436, 437 n.1
(1970); Waller v. Florida, 397 U.S. 387, 391 n.2 (1970); Price v. Georgua, 398 US. 323,
330 n9 (1970).
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with the purposes underlying the juvenile court approach, namely,
protection and rehabilitation of the child, and its application to de-
linquency proceedings does not appear to create problems i the
attainment of these objectives.*

The two major factors considered by the Court 1 Gault and Winship
therefore indicate that the guarantee should be applicable m the present
context. And an examumnation of the other factors considered by the
Court n Gault and the plurality m McKewer helps to substantiate that
conclusion. At least 31 states have some sort of statutory provision
which would prevent a criminal prosecution following an adjudication
of delinquency *® The majority of these statutes provide that no evi-
dence given m a juvenile court proceeding 1s admussible agamst the youth
m any proceeding 1n any other court.*® While this language does not

117. Sheridan, Double Jeopardy and Wawer in Juvenile Delinguency Proceedings,
23 Fep. Pros. 43, 47 (1959) [heremafter cited as Double Jeopardy and Wawerl. See also
43 Minn, L. Rev, 1253, 1255 (1959).

118. Araska Stat. §47.10.080(g) (1971); Arg. StaT. ANN. §45-204 (1964); CarL. ‘WELF.
& InsT'Ns Cope §606 (West 1966); Coro. Rev. Star. AnN. §22-1-9 (Supp. 1967); DEL.
Cope. AnN. ut. 10, §982{(c) (1953); Ga. Cobe Ann. §24A-2401(b) (1971); Hawair Rev.
Star. §571-49 (Supp. 1968); IrL. Rev. Stat. ch. 37, §§702-7(3), 702-9(1) (Supp. 1972);
Inp. ANN. StaT. §9-3215 (Supp. 1972); Iowa Cope AnN. §232.73 (1969); Kv. Rev. StaT.
AnN. §208.350 (1969); Mp. Ann. Cope art. 26, §70-16(d) (Supp. 1971); Mass. Gen.
Laws Anw. ch. 119, 560 (1969); MicH. Comp. Laws AnN. §712A.23 (1968); MiInNN. StaT.
Anw. §260211 (1971); Miss. Core ANN. §7185.09 (Supp. 1971); Mo. AwnN. SrtaT.
§211.271(3) (Supp. 1971); MoxnT. Rev. Copes ANN. §10-611 (Supp. 1971); N.J. Rev. StaT.
§2A:4-39 (1952); N.M. Stat. Awnn. §13-14-25(I) (Supp. 1972); ND. Cent. Cope
§27-20-33(b), 27-20-34(2) (Supp. 1971); Omio Rev. Cope ANN. §2151.26(c), 2151.358
(Page Supp. 1971); Oxra. StaT. ut. 10, §1127(a) (1971); Pa. Stat. ANN. ut. 11, 5261
(1965); RI. Gen. Laws Ann. §14-1-40 (Supp. 1971); S.D. Compitep Laws ANN. §26-8-57
(Supp. 1971); Tenn. Cope ANN. §§37-233(b), 37-234(c) (Supp. 1971); Tex. Rev. Cywv.
Stat. arts. 2338-1(6) (i), 2338-1(13)(e) (Supp. 1971); Utam Cobe ANN. $55-10-105(3)
(Supp. 1971); VT. StAT. ANN. UL 33, §662(e) (Supp. 1971); Wis. Stat. Ann, §348.38,
48.39 (1957).

119. Arasga Stat. §47.10.080(g) (1971); Arx. StaT. ANN. §45-205 (1964); Coro: Rev.
Star. ANnN. §22-1-9 (Supp. 1967); DeL. Copz AnN. ut. 10, §982(c) (1953); Ga. CopE
Ann. §24A-2401(b) (1971); Hawam -Rev. Stat. §571-49 (1968); Irr. Rev. Star. ch. 37,
§702-9(1) (Supp. 1972); Inp. Anwn. Srat. §9-3215 (Supp. 1972); Ky. Rev. Star. Axn.
§208.350 (1969); Mass Anwn. Laws ch. 119, §60 (1965); Mics. Come. Laws ANN.
§712A.23 (1968); MinN. StaT. ANN. §260.211 (1971); Miss. CopE ANN. §7185.09 (Supp.
1971); Mo. AnN, Stat. §211.271(3) (Supp. 1971); Mo~T. Rev. Copes ANN. §10-611 (Supp.
-1971); N.J. Rev. Stat. §2A:4-39 (1952); N.D. Cent. Cope §27-20-33(b) (Supp. 1971);
Omro Rev. Cope AnN. §2151.358 (Page Supp. 1971); Oxkra. Stat. tit. 10, §1127(a) (1971);
Pa. Srat. AnN. ut. 11, §261 (1965); R.I. Gen. Laws Anw. §14-1-40 (Supp. 1971); S.D.
Comrirep Laws ANN. §26-8-57 (Supp 1971); Tenn. Cope Ann. §37-233(b) (Supp. 1971);
Tex. Rev. Civ. Star. art. 2338-1(13) ¢e) (Supp. 1971); Uran Cobe Awnn. §55-10-105(3)
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expressly prohibit a subsequent criminal prosecution, the limitation on
the use of the evidence seems to make 1t virtually mmpossible to obtamn
a conviction i the criminal proceeding.**°

Provisions m other statutes go further than the mere restriction on the
use of evidence. Several statutes provide that once a peution 1s filed n
the juvenile court, the child is not thereafter subject to crimmal prosecu-
tion based on the facts giving rise to the petition unless the juvenile
court wawves jurisdiction to the criminal courts i accordance with the
procedure specified i the state juvenile court act.** Since most of these

(Supp. 1971); Vr. Srat. Anw. tit. 33, $662(e) (Supp. 1971); Wis. Stat. ANN. §48.38
(1957).

Many of these statutes provide exceptions for subsequent proceedings under the
juvenile court act and/or for pre-sentence hearings in the criminal courts.

120. There are few cases mterpreting the restriction on the use of evidence mntroduced
at a juvenile court hearing, which may be some indicanion that the clear language of the
restriction 1s observed by most prosecutors. One court, however, has stated that the m-
tent of the limitation 1s to proscribe the actual tesumony taken at the juvenile proceed-
mg, and not to exclude a witness who testified at the juvenile proceeding from testifyng
on the same subject matter at a subsequent trial for the same offense. People v. Ham-
mond, 27 Mich. App. 490, 183 N.W.2d 623 (1970). Such an interpretation would give a
juvenile no protection agamnst double jeopardy It should be noted, however, that the
statement by the court in Hamzmond was dictum. The precise 1ssue before the court was
whether certain evidence imntroduced at a hearing conducted to determine whether the
juvenile court should waive jurisdiction to the regular criminal courts was admissible
at the criminal trial which followed the juvenile court’s wawver of jurisdicuon. In
concluding that i1t was, the court reasoned that if the evidence presented at a waiver
hearing were barred, the wawver proceeding would be meaningless because the prose-
cutor would no longer have any witnesses or evidence to present at the crummnal trial.
183 N.W.2d at 626. Under the circumstances i Hammond, the court’s reasoning clearly
1s correct, bur the case of a criminal trial following a waiver hearing 1s clearly dis-
ungushable from the case of a crmimimal prosecunion following a full adjudicatory
hearing 1n the juvenile court. In the former situation the state has not had a hearing on
the merits of the complamt prior to the criminal trial, whereas in the latter situation
1t has. If a witness at 2 waiver hearing were precluded from testifying at the criminal
proceeding conducted after a warver of jurisdiction, the child could never be subject
to pumshment or rehabilitation for his unlawful conduct. On the other hand, if the
hearing i juvenile court went to the mernts of the delinquency petition and the child
was msututionalized for his unlawful acts, he would not escape pumishment or re-
habilitation even if the witnesses who testified agamnst hum at the delinquency proceeding
were barred from testifymg at a subsequent criminal prosecution for the same unlawful
acts. Indeed, 1n Commonwealth v. Wallace, 346 Mass. 9, 190 N.E.2d 224 (1963), the court
mterpreted the Massachusetts Juvenile Court Act m just this manner. If the pror
juvenile proceeding was a full adjudicatory hearing, the unambiguous and comprehen-
sive language of the statute would bar the use at 2 subsequent criminal trial of any ewvs-
dence mtroduced at the delinquency hearing; however, if the prior juvenile proceeding
was merely a waived hearing, the evidence mtroduced there would not bar 1ts use at a
subsequent crimmal prosecution. Id. at 15-16, 190 N.E.2d at 228,

121. Car. Werr. & Inst’Ns ‘Cobe §606 (West 1966); Mp. Ann. Cobe art. 26, §70-16(d)
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statutes perrmt waiver only prior to or durmg the adjudicatory hear-
mg,** the practical effect 1s to bar a crimmal prosecution following an
adjudication of delinquency and commitment to an mstitution. The
Illinoss and New Mexico statutes are perhaps the most explicit 1 pro-
viding juveniles protection agamst double jeopardy Both provide that
the taking of evidence i an adjudicatory hearing 1s a bar to crimimal
prosecution based upon the conduct alleged m the petition.'?

The weight to be given these statutes was expressed by Mr. Justice
Blackrnun m McKewer He stated:

The fact that a practice 1s followed by a large number of states
1s not conclusive m a decision as to whether that practice accords
with due process, but it 1s plamnly worth considering'in détermin-
mg whether the practice ‘offends some principle of justice so
rooted m the traditions and conscience of -our people as to be
ranked as fundamental.’ 12¢

Even under-this standard, 1t should not be inconsequential that 31 states

provide a juvenile with some protection -agamnst a subsequent criminal

prosecution for the same offense for which he was. ad]udlcated delin-
uent.

.In addition to the pr.ov1310ns m these., 31 states .the. Standard Juvenile
Court Act, the Standard Family Court Act, and the Uniform Juvenile
Court Act all contam provisions. which would apply the guarantee
agamst double. jeopardy to juvenile proceedings. All three model acts
would bar a_crimmal prosecution based on the same facts which gave

(Supp. 1971); N.M. Srat. AnN: §13-14-25 (Supp, 1972); N.D: Cenr. CopE §27-20-34(2)
(Supp. 1971); Omo Rev. Cove AnN. §2151.26(c) (Page Supp. 1971); Tenn. Cooe ANN.
§37-234(c) (Supp. 1971); Tex. Rev. Civ. StaT. art. 2338-1(6) @) (Supp 1971) ; Wis, StaT.
Anw. §48.39 (1957).

122. M. AnN, CooE at. 26, §70-16(a) (Supp. 1971); N.M. Srat. ANN. §13-14-27 (Supp.
1972); N.D. Cenr.-CopE §27-20-34(1) (Supp. 1971); Omo Rev. Cope Ann. §2151.26(2)
(Page Supp. 1971); Tenn. CopE ANN. §37-234(2) (Supp. 1971). In addinon; the Iowa
Juvenile Court Act, Iowa Coe Anw. §232.72 (1969), has ‘been mterpreted to bar a
criminal prosecution once an ad;udlcatory hearing in the juvenile €ourt has begun. See
State v.-Halverson, 192 N.W.2d 765 (Towa 1971).

Although Car. Werr. & Insr'ns Cope §707 (West Supp. 1972) states that transfer
must occur durmg an adjudicatory hearing, 1t has been interpreted to permit transfer
after. an adjudication of delinquency. See In re J., 17 Cal App 3d 704, 95 ‘Cal. Rptr. 185
(1971).

‘The Fexas and Wisconsin acts-make‘no mention of when u‘ansfer to the crimmal
TOULLS' Can QCCUr. Rt T !

123. IrL. Rev. Stat. ch 37 §702-7(3) (Supp 1972); N.M. STAT ANN §13 14-25 (Supp.
1972). ~
124, 403 U.S. at 548. : G,
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rise to the delinquency petition, unless the juvenile court waived jurss-
diction to the crimmal courts i accordance with the procedure de-
scribed 1n the statute, and all three require that the wawer hearing be
held prior to the hearing on the merits of the petition.*® Similarly, the
Model Rules for Juvenile Courts'*® and the Children’s Bureau publica-
tion, Family and Juvenile Court Acts,'*” provide that jeopardy attaches
once the adjudicatory hearmng begms. In the past, the Supreme Court
has relied heavily on such model statutes as an indication of what rights
are necessary for fundamental farness. The fact that there has been
general acceptance by the specialized agencies which formulated these
model acts should weigh in favor of applying double jeopardy protec-
tion to delinquency proceedings.

‘When all of the relevant factors are considered, it seems evident that
the guarantee agamst double jeopardy should operate to preclude crimi-
nal prosecution based on facts which were the basis for a previous
adjudication of delinquency The underlying rationales of the protection
have been deemed so essential that it 1s applicable to all crimimal cases,
and both theories have as much merit in the juvenile court system as they
do m the regular crimimal process. In addition, holding the right appli-
cable to juvenile proceedings would have no effect on the substantive
benefits of the juvenile court system. That system would be able to
function 1n exactly the same manner as 1t does now The fact that over
three-fifths of the jurisdictions 1 this country have statutory provisions
which have the effect of barring a subsequent crimimnal prosecution for
the same offense also indicates that the principle 1s deeply rooted i the
jurisprudence of this country Although the most recent court to con-
sider the issue concluded that the guarantee 1s not applicable to delin-
quency proceedings, the clear trend, even prior to the Supreme Court’s
decision 1n Gault, 1s to bar the subsequent criminal prosecution. Finally,
the fact that the model acts i the field recommend such a provision,
when taken with all of the other factors, leads to the conclusion that the
guarantee aganst double jeopardy should be held applicable to juvenile

125. Untrorm JuveniLe Courr Acr §34 (1968). Although §13 of both the Standard
Juvenile Court Act and the Standard Family Court Act 1s somewhat ambiguous as to
when the waiwver hearing must be held, when read i conjunction with Rule 9 of the
Model Rules for Juvenile Courts, which 1s published by the same agency which formu-
lated both Standard Acts; 1t 1s clear that those acts require the waiver hearing to pre-
cede the hearing on the ments of the delinquency peution. Moper RULES For JUVENILE
Courrs, Rule 9.and Comment (1969).

126. Moper Rures ror JuveniLE Courrts, supra note 125, at Rule 9 and Comment.

127. SHERDAN, supra note 59, at §27
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court proceedings to bar criminal prosecution of a delinquent child for
the same acts which have already served as the basis for trial and punish-
ment 1 the juvenile court system.

DouBLE JeorPARDY AND THE DECISION TO WAIVE
Jurispiction TO THE CRiMINAL COURTS

The final context mn which the question of double jeopardy can arise
mn proceedings involving juveniles 1s when the juvenile court waives its
jurisdiction over a child after the start of an adjudicatory hearing and
transfers the case to the regular crimmnal courts for prosecution. This
context 1s closely related to the one just discussed, smce waiver can
sometimes occur following the commutment of a child to a state m-
stitution. This discussion will be limited to a consideration of the situa-
tion where a crimmal prosecution follows a wawver of jurisdiction after
the start of a hearing on the merits of the delinquency petition, but
before any purushment has been mmposed on the child. It should be noted
that if the waiver occurs after commutment of the juvenile to a corrective
mstitution, the discussion in the previous section applies as well as the
present analysis.

At least 44 junisdictions have provisions mn their juvenile court statutes
which permit waiwver of jurisdiction mn cases mvolving all or a limited
category of offenses.!®® The purpose of these provisions 1s to provide

128. Ara. Cope tit. 13, §364 (1958); Araska Stat. §47.10.060 (1971); Awz. Juv. Cr. R.
12, 14 (Supp. 1971); CarL. WEerLr. & InsT'Ns Cope §707 (West Supp. 1972); Coro. Rev.
Stat. AnN. §22-1-4(4) (a), 22-3-8(1) (Supp. 1969); ConnN. GeN. Star. ANN. §17-602
(Supp. 1972); D.C. Cope §16-2307 (Supp. V 1972); FrA. Srat. Ann. §39.02(6) (Supp.
1972); Ga. Cobe ANN. §24A-2501 (1971); Hawan Rev. Stat. §571-22 (Supp. 1971); Inano
Cope §16-1806 (Supp. 1971); Irr. Rev. Stat. ch. 37, §702-7(3) (Supp. 1972); Inp. Ann.
Stat. §9-3214 (Supp. 1972); Iowa Cope Awnw. §3232.72.73 (1969); Kawn. Star. Awnn.
§38.808 (Supp. 1971); K¥. Rev. StaT. Anw. §208.170 (1969); Me. Rev. Stat. Ann. tit. 15,
§2611(3) (1964); Mp. Ann. Cope art. 26, §70-16 (Supp. 1971); Mass. Gen. Laws Ann.
ch. 119, §§61; 75 (1965); Micu. Comp. Laws Ann. §712A4 (Supp. 1972); MiNN. StaT.
AnN. §260.125 (1971); Miss. Cope ANN. §7185-15 (1953); Mo. Awnw. Srar. §211.071
(1962); Mont. Rev. Cobes ANN. $10-603 (Supp. 1971); Nev. Rev. StaT. §62.08 (1969);
N.H. Rev. Star. Ann. §169.21 (1964); N.J. Rev. Stat. §2A:4-15 (1952); N.M. Srar.
Ann. §13-14-27 (Supp. 1972); N.C. Gen. Star. §7A-280 (1969); N.D. Cenr. Cobe
§27-20-3¢ (Supp. 1971); Omio Rev. Cope ANN. §2151.26 (Page Supp. 1971); Oxva. Stat.
ut. 10, §1112(b) (1971); Ore. Rev. Stat. §3419482, 419.507, 419.533 (1971); Pa. Stat.
AnN. at. 11, §260 (1965); R.I. Gexn. Laws ANN. §14-1-7 (Supp. 1971); S.C. Cone ANN.
§815-1281.12 to .13 (1962); SD. Comemep Laws AnN. §§26-8-227, 26-11-4 (Supp.
1971); Tenw. Cope ANN. §37-234 (Supp. 1971); Tex. Rev. Cw. Stat. art. 2338-1(6)
(Supp. 1971); Utan Copoe AnN. §55-10-86 Supp. 1971); Va. Cope Awnn. $§16.1-176,
-177.1, -178 (Supp. 1971); W Va. Cope AnN. §49-5-14 (1966); Wis. StaT. AnN. §48.18
(Supp. 1972); Wo. Stat. Ann. §14-115.38 (Supp. 1971).
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flexibility mn the handling of certamn older adolescents who, because of
therr social and emotional development, will not benefit from the pro-
grams of the juvenile court which are designed for the treatment and
rehabilitation of children.!?® To achieve this end, most of the statutes
provide that a child above a specified age who 1s within the jurisdiction
of the juvenile court can be transferred to the crimmal courts if, after a
full hearing at which.the child s represented by counsel,*® the juvenile
court concludes that such transfer 1s i the best mterests of the child
or the public.’® Many of the statutes additionally require a finding of

129. Double Jeopardy and W awver, supra note 117, at 44.

130. This was the requrement set forth by the Supreme Court mn Kent v. United
States, 383 U.S. 541 (1966). See notes 2-4 supra and accompanying text,

131. Eleven of the statutory provisions are to the effect that the juvenile court must
find that 1t would be 1n the best mterests of both the child and the public before trans-
fer to the crimmal courts 15 allowed. Conn. GEN. STAT. ANN. §17-602 (Supp. 1972);. Ga.
Cope ANN. §24A-2501 (1971); Ky. Rev. Star. AnnN. §208.170 (1969); Mbp. AnN. Cope
art. 26, §70-16 (Supp. 1971); N.M. StaT. ANN. §13-14-27 (Supp. 1972); N.D. Cent. CobE
$27-20-34 (Supp. 1971); Omio Rev. Cope Anw. §2151.26 (Page Supp. 1971); Ogre. REv.
Srar. §419.533 (1971); Tenn. Cobe ANN. §37-234¢ (Supp. 1971); W Va. Cobe ANN.
§49-5-14 (1966); Wyo. Stat. ANN. §14-11538 (Supp. 1971). The Georgia, Maryland,
and New Mexico acts have defined the requirements more precisely They direct the
juvenile court to find that the child 1s not amenable to treatment or rehabilitation
through the facilities available to the juvenile court and that the interests of the com-
munity or the safety of the public require that the child be placed under legal restramt
or disciplined.

Ten other states requre a finding that esther the mterests of the child or the interests
of the public would best be served by a warver of jumisdicnon before transfer 1s per-
mtted. Coro. Rev. Stat. ANN. §§ 22-1-4(4) (a), 22-3-8(1) (Supp. 1969); Hawan Rev.
‘Star. §571-22 (Supp. 1971); Ibano Cope §16-1806 (Supp. 1971) (children over 18
within the jurisdiction of the juvenile court); Iowa Cobe Ann. §232.72 (1969); Minn.
StaT. ANnN. §260.125 (1971); N.C. Gen. Stat. §7A-280 (1969); S.C. Cope AnN. §15-
1281.13 (1962); S.D. Comeiep Laws AnNN. §26-11-4 (Supp. 1971); Utan CopE ANN.
§55-10-86 (Supp. 1971); Wis. Star. ANN. §48.78 (Supp. 1972).

Several statutes contam a standard which looks solely at the interests of the child.
See Ara. Cope ut. 13, §364 (1958) (transfer permutted if a delinquent child cannot be
made to lead 2 correct life and cannot properly be disciplined under the juvenile court
act); Arasga Stat. §47.10.060 (1971) (transfer permmtted if the child 1s not amenable to
treatment or rehabilitation through the facilities available to the juvenile court); CaL.
WeLr. & Insr'ns Cope §707 (West Supp. 1972) (transfer perrmtted if the child 1s not
amenable to treatment or rehabilitation through the facilities available to the juvenile
court); D.C. Cope §16-2307 (Supp. V 1972) (transfer required if there are no reasonable
prospects for rehabilitation of the child); Kan. Star. Awwn. $38.808 (Supp. 1971)
(transfer permutted if the child 1s not amenable to treatment or rehabilitation through
the facilittes available to the juvenile court); Mo. ANN Stat. §211.071 (1962) (transfer
permutted if the child 1s not a proper subject to be dealt with under the juvenile court
act); VA, CooE AnN. §16.1-177.1 (Supp. 1971) (transfer permutted m misdemeanor cases
if the child cannot be adequately controlled or mnduced to lead a correct life through
measures available to the juvenile court).
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reasonable grounds to believe the child commutted the offense alleged
the delinquency peution.'** Two statutes go even further and require
an actual finding of delinquency before the juvenile court can transfer
the case.’®® But regardless of the precise requirements, if the juvenile
court does transfer the case to the regular crimmal courts, the timing of
the transfer i relation to the adjudicatory hearmg on the merits of the
delinquency petition may have double jeopardy ramifications.

The juvenile court statutes of 11 states provide that if a wawer hearing
1s held, 1t must occur prior to a hearing on the merits of the delinquency
petition.’®* T'welve other states apparently permut the juvenile court to

Other statutes contam a standard which looks solely at the interests of the state or
the public. See Fra. Stat. Awn, §39.02(6) (Supp. 1972); Me. Rev. StaT. ANN. ut, 15 §2611
(1964); Mass. GeN. Laws Awnn, ch. 119, §61 (1965); Mownt. Rev. Copes AnN. §10-603
(Supp. 1971); N.J. Rev. Star. §2A:4-15 (1952); Pa. Stat. AnN. ut. 11, §260 (1965); TEex.
Rev. Civ. Star. art. 2338-1(6) (Supp. 1971); VA. Cope ANN. §16.1-176 (Supp. 1971)
(in felony cases the prosecutor may present the case to the grand jury if he deems 1t
i the public interest).

Several other statutes merely state that transfer. 1s permutted after “investigauon” or
“full mvestigation.” See Inamo Cope §16-1806 (Supp. 1971); Inp. AnN. Star. §9-3214
(Supp. 1972); Micu. Comp, Laws Ann. §712A.4 (Supp. 1972); Miss. Cope ANN. §7185-15
(1953); Nev. Rev. Star. $62.080 (1969); N.H. Rev. Star. Ann, §169.21 (1964); Oxra.
Stat. ut. 10, §1112(b) (1971); RIL Gen, Laws Ann. §14-1-7 (Supp. 1971); Va. Cope
Ann. §16.1-176 (Supp. 1971).

The Illinoss Juvenile Court Act apparently permuts the prosecutor to decide whether
to prosecute the action mn the juvenile court or the criminal court. If the juvenile court
judge objects to a cmminal prosecunion, the matter 1s decided by the Chuef Judge of the
Circut Court. No standards for this decision are set forth in the statute. See Irr. Rev.
Srat. ch. 37, §702-7(3) (Supp. 1972).

182. Arasga Star. §47.10.060 (1971); ConN. Star. ANN. §17-602 (Supp. 1972); Ga:
Cope ANN. §24A-2501 (1971); Ky. Rev. Stat. AnnN. §208.170 (1969); Me. Rev. Start.
Awn. nt. 15, §2611 (1964); Monr. Rev. Copes Ann. §10-603 (Supp. 1971); N.C. Gex.
Stat. §7A-280 (1969); N.D. Cent. Cone §27-20-3¢ (Supp. 1971); Onio Rev. Cope ANN:
§2151.26 (Page Supp. 1971); TexN. Cope ANN. §37-234 (Supp. 1971); Wyo. Srar. AnN
§14-115.38 (Supp. 1971).

Ariz. Juv. Cr. R. 14 (Supp. 1971) sets forth “probable cause” as the only standard
required for transfer.

Several statutes also require the juvenile court to find that the child 1s not commutable
to ‘an institution for the mentally ill' or retarded before transfer 1s allowed. See Ga.
Cope ANN. §24A-2501 (1971); Hawan Rev. Star. §571-22 (Supp. 1971); N.M. Stat. ANN.
§13-14-27 (Supp. 1972); N.D. Cent. Cope §27-20-34 (Supp. 1971); Onrio Rev. Cope AnN.
§2151.26 (Page Supp. 1971); Tenn, Cobe Awnn. §37-234 (Supp. 1971); Wvo. StaT. Annv.
§14-115.38 (Supp. 1971). 1

133. Ara. Cope tit, 13, §36% (1958); W VA, Cope AnN. §49-5-14 (1966). '

134. D.C. Cope $16-2307 (Supp. V 1972); Ga. CopE ANN, §24A-2501 (1971); Irr, Rev.
StaT. ch. 37, §702-7(3) (Supp. 1972) (the talang of evidence at an adjudicatory hearng
bars 2 subsequent crimunal prosecution for the conduct alleged 1n the delinquency ped-
aton); Mp. ANN. CooE art. 26, §70.16 (Supp. 1971); N.H. Rev. Stat. AnN. §169.21 (1964);
N.M. Stat. ANN. §13-14-27 (Supp. 1972); N.C. GeN. Stat. §7A-280 (1969); N.D, CenT:
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conduct the two hearings simultaneously Of these 12, sixx permut transfer
at any time prior to an adjudication of delinquency,'®® while six permit
the juvenile court to waive jurisdiction after a finding of delinquency **¢
In the remamming 21 states, the juvenile court statutes make no mention
of when transfer to the criminal courts can occur.*®” It should be evident
that a decision to waive jurisdiction made prior to an adjudicatory
hearing raises no double jeopardy problems, since the subsequent crimi-
nal prosecuton will be the only hearing on the question of the child’s
alleged misconduct. In such cases the wawer hearing 1s akin to a pre-
limmary hearing m the regular crimmnal court process. No jeopardy
attaches because there 1s no danger of pumshment resulting from that
proceeding.*®® There 15 no possibility that the child will be found de-
linquent and commutted to a state mstitution. The only issue before
the court 1s the proper manner i which to proceed with the complant.
On the other hand, a waiver of jurisdiction following a decision on the
merits of a delinquency petition, but before punishment, or even follow-
mg the mtroduction of some evidence m a hearing on the merits of a
petition, might constitute “jeopardy” and preclude a subsequent crimmal
prosecution for the same offense.

Cope §27-20-34 (Supp. 1971); Ouio Rev. Cope AnN. §2151.26 (Page Supp. 1971); TENN.
Cope ANN. §37-234 (Supp. 1971); Wvo. Star. Ann. $14-115.38 (Supp. 1971)

135. Araska Srar. §47.10-060 (1971); Arrz. Juv. Cr. R. 12 (Supp. 1971); Kan. Star.
AnN. §38.808 (Supp. 1971); Ky. Rev. Star. Ann. §208.170 (1969); ME. Rev. Stat. ANN.
at. 15, §2611(3) (1964); Pa. Stat. AnN. ut. 11, §260 (1965) (as mterpreted mm Common-
wealth ex rel. Freeman v. Superintendent of State Correctional Inst’n, 212 Pa. Super.
422, 242 A.2d 903 (1968) and Iz re Holmes, 379 Pa. 599, 109 A.2d 523 (1954)).

136. Ara. CopE tit. 13, §364 (1958) (as interpreted in Seagroves v. State, 279 Ala. 621,
189 So. 2d 137 (1966) ; CaL. WELF. & InsT’Ns Cope §707 (West Supp. 1972) (as mterpreted
m In re J., 17 Cal. App. 3d 704, 95 Cal. Rpur. 185 (1971)); Mo. ANN. Star. §211.071
(1962) (as mterpreted mn Carter v. Murphy, 465 S.W.2d 28 (Mo. Ct. App. 1971)); Ose.
Rev. Stat. §419.507 (1971); Va. Cope AnN. §16.1-178 (Supp. 1971); W Va. Cope Anw.
§49-5-14 (1966).

137. CoLo Rgev. Statr. Ann. §§22-1-4(4) (a), 22-3-8 (Supp. 1969); ConN. GeN. Srar.
ANN. §17-60a (Supp. 1972); Fra. StaT. ANN. $39.02(6) (Supp. 1972); Hawan Rev. Start.
§571-22 (Supp. 1971); Ipano Copbe §16-1806 (Supp. 1971); Inp. Awnn. Star. §9-3214
(Supp. 1972); Towa Cope AwN. §232-72 (1969); Mass. Gen. Laws Ann. ch. 119, §61
(1965); Micu. Comp. Laws AnN. §712A.4 (Supp. 1972); MiNN. StaT. ANN. §260-125
(1971); Miss. Cope ANN. §7185-15 (1953); Mont. Rev. Copes AnN. §10-603 (Supp. 1971);
Nev. Rev. StaT. §62.080 (1969); N.J. Rev. Star. §2A:4-15 (1953); Orra. Star. ut. 10,
§1112 (1971); R Gen. Laws ANN. §14-1-7 (Supp. 1971); S.C. Cope Ann. $15-1281.13
(1962); S.D. Compiep Laws ANN. §26-8-22.7 (Supp. 1971); Tex. Rev. Civ. Srar. art.
2338-1(6) (b) (Supp. 1971); Utar Cobe AnN. §55-10-86 (Supp. 1971); Wis. Stat. ANN.
§48.18 (Supp. 1972).

138. In Collins v. Lossel, 262 U.S. 426 (1923), the Supreme Court held that jeopardy
does not attach at a preliminary hearmng.
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In an ordinary criminal proceeding, jeopardy “attaches” once the
accused 1s put to trial before the trier of fact.**® Thus, the fifth amend-
ment guarantee agamst double jeopardy not only prohibits reprosecu-
tion for the same offense following either conviction or acquittal;*4* 1t
also bars reprosecution if the former trial aborted prior to a verdict,
so long as the defendant did not consent to the termmation which re-
sulted m the absence of a “manifest necessity ” 2 It would therefore
seem to follow that if the guarantee against double jeopardy 1s applicable
to juvenile proceedings m the context now bemg discussed, 1t would
bar 2 subsequent crimmal prosecution whenever the decision to waive
jurisdiction 1s made after the ]uvemle court began hearing evidence on
the merits of the delinquency petition.

The majority of courts which have considered the issue, however,
have concluded that a subsequent criminal prosecution does not violate
the protection agamst double jeopardy *#* These courts typically have

139. In a jury tnal, jeopardy attaches when the jury has been mmpaneled and sworn.
Newman v, United States, 410 F.2d 259, 260 (D.C. Cir.), cert. demed, 396 U.S. 868
(1969); United States v. Lawson, 334 F, Supp. 612, 614 (ED. Pa. 1971); People v. Fraison,
22 1L 2d 563, 177 N.E.2d 230 (1961). Tn a bench tmial, jeopardy attaches when the court
has begun to hear evidence. United States v. Lawson, supra at 614. There 1s a question,
however, whether this occurs when the first witness has been sworn or when the first
witness has been placed on the stand and has begun to testify. Compare People v. Frutz,
140 Cal. App. 2d 618, 295 P.2d 449 (1956) wsth Newman v. United States, supra.

140. In re Nielsen, 131 US. 176 (1889). The state 15, however, permitted to retry a
defendant whose conviction 1s reversed on appeal. See United States v. Ball, 163 U.S.
662 (1896).

141. Fong Foo v. United States, 369 US. 141 (1962); Grafton v. United Strates, 206
US. 333 (1907); Kepner v. United States, 195 U.S. 100 (1904); United States v. Ball, 163
US. 662 (1896).

The bar against retrial 1s applicable even if the acquittal in the first trial was implicit.
For example, when a defendant charged with first degree murder is convicted of a
lesser included offense, the state 1s barred from retrymg him on the first degree murder
charge, even if the convicuon for the lesser offense subsequently is reversed on appeal
by the defendant. See Green v. United States, 355 U.S. 184 (1957).

142. Umted States v. Jorn, 400 US. 470 (1971); Downum v. United States, 372 US.
734 (1963). For a discussion of the “manifest necessity” rule, see note 78 supra.

143, United States v. Dickerson, 271 ¥.2d 487 (D.C. Cir. 1959); In re J., 17 Cal. App.
3d 704, 95 Cal. Rptr. 185 (1971); People v. McFarland, 17 Cal. App. 3d 807, 95 Cal.
Rptr. 369 (1971); People v. Brown, 13 Cal. App. 3d 876, 91 Cal. Rprr. 904 (1970), cert.
demed, 404 US. 835 (1971); Carter v. Murphy, 465 SW.2d 28 (Me. Cr. App. 1971);
In re Mack, 22 Ohuo App. 2d 201, 260 N.E.2d 619 (1970) (dictum); Iz re Whittington,
17 Ohuo App. 2d 164, 245 N.E.2d 364 (1969).

The California courts reached this conclusion desplte the fact that the guarantee
agamst double jeopardy had previously been held by the state supreme court to bar a
second delinquency proceeding based on the same acts which had previously been the
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reasoned that the decision to wawve jurisdiction is merely a prelimmary
proceeding at which the juvenile court determines which type of pro-
ceeding, erther juvenile or criminal, will best protect society and rehabili-
tate the child; thus, until either the juvenile court or the crimmal
court reaches a final disposition of the case, only a single jeopardy 1s -
volved.*** It 1s submutted, however, that the result reached by these
courts 1s wrong, and that an analysis under the approach taken by the
Supreme Court 1 juvenile cases leads to the conclusion that once a hear-
ing begins on the merits of a delinquency petition, jeopardy attaches and
a subsequent crimmnal prosecution is barred by the guarantee agamst
double jeopardy

Under the Supreme Court’s approach in Gault and Winshsp, the main
factors to consider i determmmng whether a right is necessary for
fundamental fairness i the juvenile court system are whether the ra-
tionale underlymng the right 1s equally applicable to delinquency pro-
ceedings, and if so, whether the right would have any adverse effect
on the beneficial aspects of the juvenile court system. As previously
discussed, the guarantee agamst double jeopardy is mtended to prevent
the state from pumishing an mdividual twice for the same offense and
to prevent the state from using the crimmnal process as a means for
harassing an accused by subjecting him to successive trials for the same

subject of one delinquency proceeding. See M. v. Superior Ct. of Shasta County, 4 Cal.
3d 370, 482 P.2d 664, 93 Cal. Rptr. 752 (1971)

Two courts have stated that the guarantee agamst double jeopardy prohibits waiver
after a finding of delinquency, but these courts did not decide whether jeopardy at-
taches at the start of an adjudicatory hearing.”In re Holmes, 379 Pa. 599, 109 A.2d 523
(1954) (dictum); Commonwealth ex rel. Freeman v. Superintendent ‘of State Correc-
tional Inst'n, 212 Pa. Super. 422, 242 A.2d 903 (1968)

In additon, two courts have interpreted their state’s juvenile court act as requiring
a finding of delinquency before the proceeding may be transferred to the crimmal courts.
In neither case did the court mdicate that any double jeopardy -problems were raied
by such a procedure. Seagroves v. State, 279 Ala, 621, 189 So. 2d 137 (1966); Iz re
Jackson, 21 Ohio St. 2d 215, 257 N.E.2d 74 (1970).

On the other hand, m- State v. Halverson, 192 N.W.2d 765 (Iowa 1971), the court
concluded on statutory grounds that transfer 15 prohibited once a hearing on the mernts
of a delinquency petiion begins.

144. United States v. Dickerson, 271 F.2d 487 (D.C. Cir. 1959); Iz re J., 17°Cal: App:
3d 704, 95 Cal. Rptr. 185 (1971); Carter v. Murphy, 465 S.W.2d 28 (Mo. Cr. App. 1971),
In re Whittington, 17 Ohio App. 2d 164, 245 N.E.2d 364 (1969).

One court, 1 dictum, stated that no jeopardy attaches at an adjudicatory heanng
because the proceedings in juvenile court are. civil and not crimmnal in nature. In fe
Mack, 22 Ohio App. 2d 201, 204, 260 N-E2d 619, 621 (1970). It 1s clear, however, from
the Supreme Court’s language i Gault, Winship, and McKerwver, that-such ressoning.1s.
no longer valid. See note 41 supra and text accompanying notes 40-46 supra
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offense.*s In the context of ‘a crimmal prosecution followmg a waiver
of jurisdiction by the juvenile court, the former rationale 1s applicable
only 1n those cases where the waiver occurred after the child had been
commutted to a state mstitution. In that event, the analysis conducted 1n
the previous section of this Article would apply The latter rationale,
however, 1s applicable even if the wawer of jurisdiction occurred before

the child had been punished by the juvenile court. At a hearing on the
merits of a delinquency petition, & child'1s in danger of bemng found
delinquent and commutted to a state traming school. The child must
therefore marshal the resources and energies necessary for his defense.
Duting the adjudicatory hearmng, he 1s subject to the fear and anxiety
that he will spend the next few years of his life mn a state mstitution.
Siich burdens are, of course, # necessary part of the juvenile court and
cfimmal court processes. But mn the ordinary crimmmnal justice system,
unless the first trial ends prematurely with the defendant’s consent or
because of a “manifest necessity”, or unless a conviction m the first trial
1s reversed upon appeal by the defendant, ¢ the guarantee agamst double
jeopardy protects an accused from being forced to go through the ordeal
of a trial a second time for the same offense. Certainly there 1s no legiti-
mate reason to subject a child to greater-ordeal than would be permutted
with respect to an adult defendant. Fundamental fairness would seem to
dictate that children, like adults, should be free from the burdens of de-
fending themselves twice for the same offense.’*?

145. See text accompanying notes 27-30, 112-115, supra.
146. See notes 78 and 140, supra.
--147. Mention should be made at this pont of the practuice followed in some states
of -combining the hearing on -the merits of a delinquency petiuon with a hearing on
the 1ssue of waiver. Such a practice 1s not only at odds with the underpmmngs of the
guarantee aganst double jeopardy, but it 15 also fundamentally unfair for a second
reason. The purposes of the two heanngs are quite distinct. In an adjudicatory hearing
the 1ssue 1s whether the child commutted the acts alleged in the delinquency petinon.
In a wawver hearing the 1ssue 15 whether the interests of the child or the public would
best be served by a proceeding m the juvenile court or a proceeding in the regular
crimnal courts. As a result, the evidence may not be the same. But by conducting the
two hearings sunultaneously the child 1s compelled to defend agamst two separate 1ssues,
often not knowing until the decision 15 made which issue 15 foremost m the judge’s
mund, If the child stresses the waiver 1ssue at the expense of the merns of the pettion,
he might end up bemng commutted to a state msutution as a delinquent because the judge
was more concerned with the question of guilt or mnocence. Conversely, if the child
stresses the meruts of the petition at the expense of the wawver ssue, he mught wind up
m a crmnal court facing the possibility of a long prison sentence because the juvenile
court judge had been more concerned with-the waiver issue. Even if 1t 1s possible for
the child to stress both issues equaily, he might find humself mn the posinon of having
to mtroduce certamn evidence to meet the state’s case on the question of guilt or inno-
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The Supreme Court also has been concerned with the effect that a
constitutiona} right would have on the beneficial aspects of the juvenile
court system. One of those beneficial aspects 1s the waiver hearing itself.
At that hearing the juvenile court can examune the social history of an
allegedly delinquent child and can determine whether the child can be
rehabilitated or treated through the facilities available to the juvenile
court and whether the mterests of the community will best be served
by a delinquency proceeding or a crimnal prosecution. In light of the
Supreme Court’s reluctance to abandon completely the juvenile court
system, 1t 15 unlikely that the Court would be willing to elimmnate a
procedure which mntroduces an element of flexibility mto the system.
But holding the guarantee agammst double jeopardy applicable to delin-
quency proceedings would not require such a harsh result. Eleven
states have adopted procedures which provide juveniles with the pro-
tection agamst double jeopardy while mamtammng the prerogative of
the juvenile court to waive jurisdiction if the mterests of the child or the
public so require. In these states if a waiver hearmg 1s held, 1t must take
place prior to a hearing on the merits of the delinquency petition.**®
Thus, 1t 15 not necessary to eliminate waiver hearings m order to provide
juveniles with the guarantee agamst double jeopardy By simply re-
structuring the order of the proceedings, the juvenile courts can provide
both the double jeopardy protection and the flexibility of a waver
hearing.

In certan circumstances, however, prohibiting a wawer of jurisdic-
tion after commencement of the adjudicatory hearing mught reduce
the flexibility now available to the juvenile courts. In a limited num-
ber of cases, evidence that a child cannot be rehabilitated or treated
through the juvenile court system (or that the public interest requires
the child be prosecuted crimmnally) might not come to light until the
-adjudicatory hearmng has begun. This can occur even if the juvenile

cence which 1s unfavorable to him on the warver 1ssue and which would not have been
brought up 1 a hearing to consider only the waiver sssue. Or, conversely, he might be
forced to introduce evidence which 1s favorable to him on the waiver issue, but which
is harmful to him on the quesrion of guilt or mnocence and which would not have been
mtroduced at a hearing solely on the merts of the petition. See State v. Halverson, 192
N.w.2d 765 (Towa 1971).

148. D.C. Cope §16-2307 (Supp. V 1972); Ga. CopeE ANN. §24A-2501 (1971); Iir. Rev.
Star. ch. 37, §702-7(3) (Supp. 1972); Mbp. CopE AnN. art. 26, §70.16 (Supp. 1971); N.-H.
Rev. Stat. AnN. §169.21 (1964); N.M. Srar. AnwN, §13-14-27 (Supp. 1972); N.C. Gen.
Stat. §7A-280 (1969); N.D. Cent. CopE §27-20-34 (Supp. 1971); Onro Rev. Cobe ANN.
§2151.26 (Page Supp. 1971); TennN. Cope ANN. §37-234 (Supp. 1971); Wyo. Stat. ANn.
§14-115.38 (Supp. 1971).
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court held a wawver hearing prior to the hearing on the merits. Pro-
hibiting a crimmal prosecution at this point would mean that some of the
flexibility now contamed m the system would be lost. It would also
seem to negate the purpose of the juvenile court to deal only with those
children who can be aided by its programs. If it appears that the juvenile
cannot be treated through the facilines of the juvenile court, there
would seem to be no reason to contnue the proceeding in that court.
But if waiwer were not permuitted at this pomt, the only alternatives
would be to continue with the delinquency proceeding or dismiss the
petition and release the child—neither of which would be mn the best
mterests of the child and the public.

Although this argument against the application of the double jeopardy
provision to the juvenile courts appears superficially meritorious, 1t
ignores the fact that a complete waiver hearing was held, or could have
been held, prior to the start of the adjudicatory hearing. As the Supreme
Court of Iowa stated in State v. Halversom:**® -

~ [1]f a county attorney 1s causing juvenile cases to be mnvestigated
properly  he will know i advance whether he desires to prose-
cute crimmally and he can so move .the court at or before the
outset of the hearing. He has available the mvestigative facilities
of the probation officer, the law enforcement officers, and the social
services staff. Moreover, if, after hearing the county attorney’s
preliminary statement at the outset of a juvenile hearing, the ju-
venile court believes that transfer may be indicated, it can, sua
sponte, thereupon restrict the hearing to the question of transfer.15

Far from bemng harmful to the juvenile court process, the prohibition
of wawer after the taking -of evidence at an adjudicatory hearmg might
actually be beneficial, because it would force prosecuting authorities to
tighten their procedures and to conduct more thorough social investiga-
tions prior to the adjudicatory hearing. In all cases where the prelimmary
mvestigation indicates that there is a possibility that the best interests of
the child or the public require a criminal prosecution, a waiver hearing
should be held. Borderline cases should be resolved m favor of 2 waiver
hearing. In this way the juvenile court-can minimize the number of cases
m which evidence suggesting transfer 1s overlooked until the hearing on
the merits. In the vast majority of cases the correct decision on how to
proceed with the delinquency petition will have been made prior to the

. 149. 192 N\W.2d 765 -(Towa 1971).
1590. Id. at 769.
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start of the adjudicatory hearing. It would therefore seem anomalous to
deny all children the guarantee agamst double jeopardy simply because
of the meputude of the state 1n its prelimmary mnvestigation. The poten-
tial harm of such a rationale seems clearly to outweigh the social utility
of ensurmg that those mdividuals who mustakenly pass the imtial screen-
mg process can be transferred for criminal prosecution after the adjudi-
catory hearing has begun.

A second argument has been advanced agamnst the practice of conduct-
mg a wawer hearing prior to the adjudicatory hearmg. The California
Court of Appeals has contended that a transfer hearing following an
adjudication of delinquency 1s beneficial to the child because 1t prevents
the juvenile court judge from bemg affected by evidence of the child’s
character whuch 1s not relevant to the determmnation of guilt.*® While
thus result 1s indeed desirable,'® it should be noted that only two states
require that any transfer hearing be conducted after a finding of delin-
quency **® Even mn Califorma the juvenile court 1s permutted to consider
the questions of guilt and transfer simultaneously ** If Califorma were

151, In re J., 17 Cal. App. 3d 704, 95 Cal. Rptr. 185 (1971).

152. The President’s Crime Commussion Report supra note 48, recommended:
Javenile court hearings should be divided mnto an adjudicatory hearing and
a dispositional one, and the evidence admussible at the adjudicatory hearing
should be so limuted that findings are not dependent upon or unduly n-
fluenced by hearsay, gossip, rumor, and other unreliable types of -
formation.

To muumize the danger that adjudication will be affected by mnappro-

priate constderations, social mnvestigation reports should not be made known
to the judge 1 advance of adjudicauon.

153. Axa. ConE tit. 13, §364 (1958); W VA, Cope ANN. $49-5-14 (1966).

154. Car.. Werr. & Insr'~s Copg §707 (West Supp. 1972) provides:
At any ume durmg a hearing upon a peution allegmng that a munor 1s,
by reason of violation of any crimnal statute or ordinance, [withm the
jursdiction of the juvenile court], when substantial evidence has been

+  adduced to support a finding that the mmor was 16 years of age or older
s at the ume of the alleged commussion of such offense and that-the mnor

would not be amenable to the care, treatment and traming program avail-
able through the facilines of the juvenile court, the court may make a
finding noted m the minutes of the court that the mmor 1s not a fit and
proper subject to be dealt with under this chapter, and the court shall

_ direct the district attorney . to prosecute the person under the appli-

" cable criminal statute or ordinance and thereafter dismuss the pennon.. .

(emphasis supplied).

.-In People v. McFarland, 17 Cal. App. 3d 807, 95 Cal: Rptr. 369 (1971), and People v.
Brown, 13. Cal. App. 3d 876, 91 Cal. Rptr. 904 (1970), cert. demed, 404 U.S. 835 (1971),
the California Court of Appeals upheld the procedure’ of determiming the ments of a
delinquency petition and the 1ssue of waiver at one hearing.
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genumely concerned with the possibility that character evidence mught
influence the determination of guilt, 1t would reguire that any waiver
hearing be conducted after an adjudication of delinquency But even that
-procedure 15 not necessary m order to elimmate the possibility of preju-
dice. Many of those states which require that any waiver hearing be
conducted prior to the hearing on the merits have reached a balance
which protects both the child’s interest in avoiding two hearmngs on the
merits and his interest 1 avoiding any prejudice which mught occur
through the judge’s study of the child’s social record prior to a de-
termmation of the merits of the dehnquency petition, In those states,
if the juvenile court decides at the waiver hearing not to transfer the
case to the crimunal courts, upon objection by the child, the judge who
presided at the waiver hearing is automatically disqualified from hearing
the case on 1ts merits.*® Since this approach protects both of the child’s
mterests, 1t 15 hughly preferable to a procedure which protects only his
iterest 1n an adjudicatory hearing free from prejudice.

In considerng the effect of a constitutional right on the juvenile court
system, the Supreme Court has also been concerned about whether the
.xight would mtroduce. delay mto the system. In the great majority of
cases, prohibiting transfer to the crimnal courts once the adjudicatory
hearing begins would not cause any added delay, smce only the timmg
of the waiver hearing 1s affected. Only i those borderline cases where
the juvenile court retamed jurisdiction after it had conducted a waiver
hearing would there be some additional delay. However, if the goal of
the juvenile court 15 to attempt to rehabilitate only those children who
are amenable to treatment through the juvenile court’s facilies and
to transfer to the crimunal courts those children who are not amenable
to such treatment or who pose a threat to the community, the added
assurance that the juvenile court is the correct tribunal to handle the
case should outweigh any slight delay that might arise m a small minority
of cases because of the waiver hearing. ‘

The remaiming substantive benefits of the juvenile court system would
not be affected at all by application of the guarantee agamst double
-jeopardy to delinquency proceedings in the present context. The in-
formality of the adjudicatory hearing would remain, regardless of when
the waiver hearmg took place. Similarly, the distinctive procedures em-
-ployed prior to the adjudicatory hearing, such as the stationhouse adjust-

155. D.C. Code §16-2307(g) -(Supp. V 1972); Ga. Cope ANN. §24A-2501(e) (1971);
N.M. Srat, Ann. $13-14-27(1) (Supp. 1972); N.D. Cenr. CopE §27-20-34(5) (Supp. 1971);
Tenn. Cooe ANN, §37-234(e) (Supp. 1971); Wro. Stat. AN, §14-115.38 (Supp. 1971).
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ment, would still be available to the juvenile court authorities. It 1s only
after the decision 1s made to proceed with the complamnt agamst the
child that the double jeopardy protection would be relevant. The juve-
nile court could continue to process and treat those children who are
likely to benefit from the facilities available to the juvenile court. Appli-
cauon of the double jeopardy provision to juvenile court proceedings
would also have no effect on the policy of avoiding the label of “crim-
nal”, nor would it require the 1mposition of civil disabilities on children
found to be delinquent. And finally, the states could continue to man-
tamn the confidentiality of juvenile court proceedings and records.

It 15 also noteworthy that all of the model acts dealing with the juve-
nile court system require that any decision to wawe jurisdiction be
made prior to the taking of evidence at an adjudicatory hearmg. The
Uniform Juvenile Court Act, which was the model for the statutes n
many of the 11 states requrng that any waver hearing precede a
hearing on the merits, protects a child from the ordeal of defending
himself for the same offense m two separate tribunals and from any
prejudice which mght result from the juvenile court judge’s examina-
tion of the child’s social record prior to a determnation of guilt.*® The
Standard Juvenile Court Act and the Standard Family Court Act, which
are silent as to when waiver can occur,’” must be read mn conjunction
with the Model Rules for Juvenile Courts,'®® a guideline published by
the same agency that formulated the two Standard Acts. Rule 9 of the
Model Rules provides that any waiver hearing be conducted “before
the commencement of the adjudicatory hearmng.”**® The comments to
that rule state: “Once the adjudicatory hearng begins, the child 1s 1n
fact ‘in jeopardy,’ and to transfer him to criminal court for another trial
on the facts alleged in the petition would constitute a deprivation of
due process of law 7%

The Children’s Bureau’s Legislative Guide for Draftng Family and
Juvenile Court Acts 1s equally emphatic as to when jeopardy attaches.

156. UnrrormM JuvenILE Court Acr, supra note 59, at §34.

The Georgia, New Mexico, North Dakota, Ohio, Tennessee, and Wyoming juvenile
court acts are based on the UntrorM Juvene Court Acr.

157. Sranparop JuveniLe Courr Acr, supra note 49, at §13, and Sranparp Famiy Court
Acr, supra note 49, at §13, merely provide that waiver 1s permitted “if the court after full
mnvestigation and a hearing deems 1t conu‘a:y to the best imterest of the child or the
public to retan jurisdiction.” .

158: MopeL RuLEs FoR JuveENnE Coun'rs, supra note 125, at Rule 9.

159.Id.

“160. Id. at comment to Rule 9.
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In one section 1t states that a crimnal prosecution for the same offense

or-an offense based on the same conduct 1s prohibited: once the juvenile

court has begun taking evidence on the merits of a delinquency petition

or once the juvenile court has accepted a child’s plea of guilty;*** and,

m another section, 1t states that wawver of jurisdiction s permutted only
“prior to a hearmg om the merits of a petition.®?

‘A negative factor-that must be considered on the question Whether the
guarantee agamst double jeopardy s applicable to juvenile proceedings
1 the present context 1s the conclusion reached by the majority of courts
which have considered the issue simce Gaulz. All five appellate cases.in
which the issue was directly’ raised concluded that the double jeopardy
provision does not prohibit waiver of-junisdiction by the juvenile court
after the adjudicatory hearing has begun.'®® In addition, one court has
discussed the issue 1 dictum and stated that no jeopardy attaches at
the adjudicatory hearing;'®* two other courts have held that under the
juvenile court statutes of their states, a finding of delinquency 1s required
before the juvenile court can waive jurisdiction.'® Neither of the latter
two courts hinted that the required procedure created any double jeop-
ardy problems. No appellate decisions have held that waiwver of juris-
diction 1s prohibited by the guarantee agamst double jeopardy once a
hearing on the merits of a delinquency petition begms, although one
court has barred such waiver on statutory grounds.'*®

The significance of these decisions must, however, be tempered by
the fact that one-fourth of the states which permut the juvenile court
to transfer a case to the crimmnal courts prohibit by statute a transfer

161. SuerpAN, supra note 59, at §27.

162. Id. at §31(a).

163. People.v. McFarland, 17 Cal. App. 3d 807, 95 Cal. Rpur. 369 (1971); In re J, 17
Cal. App. 3d 704, 95 Cal. Rptr. 185 (1971); People v. Brown, 13. Cal. App: 3d 876, 91
Cal. Rptr. 904 (1970), cert. demed, 404 U.S. 835 (1971); Carter v. Murphy, 465 SW2d
28 (Mo. Ct. App. 1971); In re Whittington, 17 Ohio App. 2d 164, 245 N.E2d 364
(1969) (finding of probable cauié that child commutted the unlawful acts charged 1s

..enough for court to warve jurisdiction).

164. In re Mack, 22 Ohio App. 2d 201, 260 N.E2d 619 (1970). ~

165. Seagroves v. State,.279 Ala. 621, 189 So. 2d 137 (1966); In re Jackson, 21 Ohio St.
2d 215, 257 N.E.2d 74 (1970).

It should be noted, however, that the Ohio court stated that a ‘finding of delinquency
-for waiver purposes could-be made on a lesser standard of proof than would be re-
quired 1n an adjudicatory hearmg. In those cases where only probable cause to believe
the child committed the delinquent.acts was shown, no double jeopardy problems would

seem to arise. ] .
166. State v. Halverson, 192 N.W2d.765 "(Iowa 1971}. - -,
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after the start of the adjudicatory hearing.!®” In these states the clear
language of the statutes elimnates any need for court action to protect
the double jeopardy mghts of a juvenile. It 15 also sigmficant that the
esght courts which have permutted transfer after the start of an adjudi-
catory hearing represent only four separate jurisdictions; of these four
jurisdictions, one has recently amended its juvenile court act to require
that any waiver hearmg must take place prior to a hearing on the ments
of the delinquency petition.1%®

The conflict among the factors considered relevant by the Supreme
Court makes the question whether the guarantee aganst double jeopardy
prohibits the juvenile court from waiving jurisdiction after the taking
of evidence at 2 hearing on the merits of a delinquency petition the most
difficult to answer of any of the questions mvolving the applicability of
the protection agamst double jeopardy to juvenile court proceedings.
Unlike the application of the protection in the context of a second
delinquency petition for the same acts or m the context of a crumnal
prosecution for the same acts for which the child has already been found
delinquent and commutted to a state mstitution, application of the
guarantee 1n the present context would, mn the small mnority of cases
where the child’s unamenability to treatment by the juvenile court or
the mterests of the commumity mn a crimnal prosecution do not come
to light until sometime durmg the adjudicatory hearing, run counter
to some of the aims of the juvenile court system. A value judgment must
therefore be made as to whether all children accused of commutting de-
linquent acts should be denied the guarantee agamst double jeopardy
so that the juvenile court 15 never required to handle the case of a child
who mught be handled more properly by the crimimal courts, or whether
the double jeopardy nterests of all children should be protected -even
though the juvenile court mght sometimes have to proceed agamnst a
child who 15 not amenable to treatment through the facﬂmes of the
juvenile court.

In making this judgment 1t must be remembered that if the guarantee
agamst double jeopardy 1s held applicable, the juvenile court still will
be able to conduct a waiver hearng i every case where 1t deems 1t
necessary, thereby providing the juvenile court judge with the oppor-
«tunity to make a thorough examination of the child’s social history be-
fore determiming whether to proceed with the delinquency hearmg.
The number of cases which pass this screening process and which re-

167. See note 134 supra and accompanying text.
168. Omo Rev. Cope ANN. §2151.26 (Page Supp. 1971).
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mam 1n the juvenile court when they actually should be transferred-to

criminal court will indeed be small. Because of this fact, it is submitted

that all ]uvemles accused of committing unlawful acts should be pro-

tected against double jeopardy even if it means that a few children who

cannot be treated by the juvenile court and who pass the imtial screen-*
ing process of a waiver hearing are also protected from a criminal prose-

cution for the same acts. Support for this position can be gathered from”
provisions of all of the model acts dealing with juvenile courts and from

the fact that one-fourth of the states which permit waiwver of jurisdic-

tion, including most of those which have recently, reformulated their

juvenile court acts, do not permut wawer after the taking of evidence

at an adjudicatory hearing. Even though courts of several states have

reached the opposite conclusion, the clear trend of juvenile court ex-

perts, as evidenced by the recently-formulated Uniform Juvenile Court

Act and the many states which have adopted the provisions of that act,

1s toward the requirement that any waiver hearing take place before the

hearing on the merits of a delinquency peution has begun.

CoNcLUsION

During the past several years, the Supreme Court has vastly expanded
the rights of juveniles by granting them many of the same consututional
rights accorded adult defendants i criminal trials. One question which
the Court has not yet answered is whether the fifth amendment guaran-
tee agamst double jeopardy 1s applicable to juvenile court proceedings.
An analysss of the issue, using the framework fashioned by the Supreme
Court 1n Gault, Winship, and McKeswver, leads to the conclusion that
fundamental fairness requires that the guarantee against double jeopardy
be available to juveniles mn order to bar a second delinquency petition

t a child based on the same acts which have previously been the
subject of one -delinquency proceeding. Similarly,.subsequent criminal
prosecution for the same acts which have previously served as a basis
for an adjudicatory hearmg mn the juvenile courts should be barred, and
waiver of jurisdiction to the regular crimmal courts after the takmg of
evidence at a hearing on the merits of a delinquency petition should not
be permutted.
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