











250 WILLIAM AND MARY LAW REVIEW [Vol. 32:211

ferences among the proposals are important and are likely to
prove quite relevant to their success in any court challenge. The
more narrow the provision, and the closer it conforms to the
fighting words doctrine or traditional tort law, the more likely
the regulation will be upheld.

Some of the proposals that deal with campus speech regulation
rely heavily on contextual justifications. Specifically, they pro-
pound that the university is a special community, within which
at least minimal regulation of civility is necessary.” Racial and
other epithets may so disturb students that they cannot study
or interact fully with their teachers or classmates, and thus may
become alienated from the life of the college or university.
Moreover, Brown v. Board of Education’™ makes clear that full
educational equality goes beyond provision of physical resources
and includes the intangible elements that produce an environment
of full and equal participation in the life of the college or uni-
versity.” As such, some accommodationists conclude that hate
speech regulation is a logical and necessary extension of the
public university’s commitment to equal access and nondiscrimi-
nation within higher education.'” An environment of hostility
and intergroup tension, they remark, is hardly conducive to
genuine realization of these goals. The relatively restricted cam-
pus environment, coupled with the way in which racism and other
biases can undermine the educational process, thus provide the
government-as-educator greater speech regulation authority than
it has as regulator of the general public safety and welfare.'”®

Rodney Smolla expressed this sentiment in the following terms,
terms that most accommodationists likely would endorse:

A state university is different from a public elementary or
high school because by tradition a university is a place of
uninhibited public discourse and should remain so. A univer-
sity, however, is also a unique community in which the state
should be permitted to require of its members higher levels
of rationality and civility than the state may impose on the
general population. It should be permissible for the state to
require that members refrain from racist attacks at certain

175. See, e.g., Smolla, supre note 86, at 207.

176. 347 U.S. 483 (1954).

177. See, e.g., Lawrence, supra note 52, at 464-66.
178. See, e.g., Smolla, supra note 86, at 206-07.
179. Id.
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places and times as a condition for entry into this special
community.®°

In addition to substantial agreement on these campus-specific
concerns, nearly all accommodationists would agree with the
following general observations about targeted hate speech:

If racial and ethnic epithets and slurs are to be made illegal
by separate legal standards, the focus should be on face-to-face
encounters, targeted vilification aimed at members of the au-
dience. As to these, expressive value is slight, because the aim
is to wound and humiliate, or to start a fight. Since fighting
words are already punishable and the tort of intentional inflic-
tion of emotional distress is available, what would be the
significance of separate provisions for the language of group
vilification? They could stand as symbolic statements that such
language is peculiarly at odds with our constitutional values;
and they could relieve prosecutors, or plaintiffs, from having
to establish all the requisites of a more general offense or
tort. 8!

In essence, accommodationists approve of the basic Delgado
formulation, though some would extend his proposal beyond racial
slurs to include other protected characteristics. They acknowl-
edge that this formulation is a departure from the usual require-
ment of content-neutrality, but regard it as a warranted departure
for the reasons advanced by the paradigm-accepting strand of
the civil rights argument.’®> Indeed, the accommodationist posi-
tion is essentially a civil rights position that works within the
existing constitutional framework.

The principal objections to this “fighting words plus” approach
to hate speech are those listed in the foregoing discussion of
objections to the civil rights proposals.®® In particular, some
object that this moderate civil rights approach is merely symbolic'®
and may be the worst of both worlds, not a delicate synthesis
that rescues the most attractive arguments of both sides. Civil
libertarians also point out that the perversion of first amendment

180. Id. at 207.

181. Greenawalt, supra note 167, at 306 (citations omitted).

182. See, e.g., Grey, supra note 16, at 91-92.

183. See supra notes 142-66 and accompanying text.

184. See Smolla, supra note 86, at 199 (describing such a regulation as “relatively
impotent”); see also Grey, supra note 16, at 104 {(conceding that the main purposes of his
proposals are educational and symbolic).
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goals is more, not less, outrageous when speech regulation occurs
on a public university campus.

The following, final sections address these objections and dis-
cuss briefly the reasons why I agree with the accommodationists,
despite these objections.

VI.

Henry David Thoreau once wrote, “It takes two to speak the
truth,—one to speak, and another to hear.”'®¢ The accommoda-
tionists’ writings reflect an effort to hear both the liberal and
the civil rights arguments regarding hate speech regulation.
Their midground position may be unsatisfactory to both sides, in
the sense that neither side receives all that it desires. But it also
may be satisfactory in the best first amendment sense, in that
it demonstrates that discourse can influence thinking.

The Stanford policy,’®” drafted by Tom Grey, strikes me as the
most convincing of the accommodationist proposals, in terms of
both its specific provisions and Grey’s explanation of the policy.
This policy defines verbal harassment as speech or other ex-
pression that

(a) is intended to insult or stigmatize individuals on the basis
of protected characteristics;

(b) is “addressed directly” to those insulted or stigmatized; and

(c) makes use of insulting or “fighting” words,’®® defined as
words that “by their very utterance inflict injury or tend to
incite an immediate breach of the peace.”

The protected characteristics include “sex, race, color, handicap,
religion, sexual orientation, or national and ethnic origin.”** Pun-
ishable words are further defined as those “commonly understood
to convey direct and visceral hatred or contempt for human
beings on the basis of” protected characteristics.?®® The aim of
the policy is to cover only gutter epithets of bigotry—and even

185. See, e.g., Gunther, supra note 19, at 7 (observing that “[ulniversity campuses should
exhibit greater, not less, freedom of expression than prevails in society at large”).

186. H. THOREAU, Wednesday, in A WEEK ON THE CONCORD AND MERRIMACK RIVERS 235,
267 (C. Hovde ed. 1980).

187. Grey, Responding to Abusive Speech on Campus: A Model Statute, RECONSTRUCTION,
Winter 1990, at 50.

188. Id. at 51.

189. Id. at 50 n.1 (quoting Chaplinsky v. New Hampshire, 315 U.S. 568, 571-72 (1942)).

190. Id. at 51.

191. Id.



1991] THE HATE SPEECH DILEMMA 253

then, only when targeted at an individual or small number of
people.:2

The attractive characteristics of this policy are several. First,
it limits speech regulation to the circumstance in which we are
most confident that regulation may be warranted: fargeted, shock-
ing, verbal affronts. In essence, the policy simply means that a
male college student should not be allowed to approach a woman
and call her a “cunt” to her face. Nor can a student call a lesbian
a “dyke,” a gay man a “faggot,” an African-American a “Nigger,”
or a Jew a “Kike”—to their faces.

The limited reach of the Stanford policy keeps it within the
boundaries of sound first amendment practice and philosophy.
The social interest in protecting these attacks is negligible,
whereas the interest in preventing them is, as the civil rights
theorists have demonstrated, compelling. That is, the harm/ben-
efit balance tips in favor of speech restriction in this context.
Few people likely would object to the legal restraint of a white
man who followed an African-American woman down the street,
yelling racial and sexual epithets. Indeed, for all the sound and
fury of the civil liberties theorists, the likelihood is that an arrest
for harassment made under these circumstances would be up-
held.1®

As such, the compelling narratives of the civil rights theorists
lead me to worry less about whether this part of the Stanford
policy goes too far than whether it goes far enough. For example,
the proposal does not cover group libel. Thus, a student or other
speaker could use these same words, or express equally destruec-
tive and prejudicial viewpoints without using epithets, in a speech
to a general campus audience. Why should a college tolerate such
discourse, knowing it may wound or enrage some of its students,
and compromise further its already fractured efforts to create
an environment that celebrates diversity and that welcomes
equally all students? The most convincing answer is that group
libel laws control ideas, rather than their harmful effects. Only
by abandoning altogether our confidence in the audience and our
fundamental notion that counterspeech is reasonably effective
can we declare that hate speech should be per se regulable in
all situations. The civil liberties arguments against hate speech
regulation convince me that more expansive regulation than the
Stanford policy anticipates is unwise.

192, Id. at 52-53.
193. Conversation with Sgt. John A. Leavitt, Tucson Police Dep’t (Aug. 6, 1990).
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Recent absurd instances of speech regulation, like Florida’s
attempt to ban bumper stickers that read “Shit Happens,”*
should make us apprehensive indeed about delivering to any
state officials, including educators, more speech control than the
Stanford policy offers. Moreover, anyone who has participated in
counterspeech against the neo-Nazis or the Klan likely recognizes
that —at least when given time to prepare such counterdemon-
strations—the counterspeech can be powerful and highly effec-
tive. In addition, in some cases, those people who are likely to
be enraged or scored by the bigot’s rantings may avoid confron-
tation by staying out of the area.

I do not mean to imply, by any means, that avoiding the
confrontation is a costless or entirely convincing response to
verbal bigotry, insofar as the targets of hate speech may be
forced out of public settings and into their homes in order to
feel safe. As these safety zones get narrower, the lives of poten-
tial targets of bigotry become more stunted and unnatural. Women
know this and have fought against it on college campuses and
elsewhere, in efforts to “take back the night.” Fear of verbal
harassment, no less than fear of physical assault, may change
one’s work patterns, jogging paths, choice of evening entertain-
ment, and social patterns.

Despite these serious potential liberty losses, however, I am
prepared to avert my eyes in order to promote the free and open
discourse ends of the first amendment—at least when the
harassment is a general, purely verbal attack on all women. For
example, I was willing to look away when confronted recently
by a young man wearing a T-shirt that read “Women are prop-
erty.” (I would not have dreamed, by the way, of engaging in
counterexpression; he was an athletic person and substantially
larger than I am.) Likewise, I support the University of Arizona’s
decision that a speaker who often stands in our college mall and
declares that women are “whores” as women pass by cannot be
silenced. If, however, he confronted a particular woman or a small
group of women and continued his verbal assault, he would, in
my view, become subject to restraint, depending upon the nature
of the epithets and the confrontation. The Stanford policy would
treat these situations as I have, and it strikes me as the appro-

194. Act effective Oct. 1, 1988, ch. 88-381, 1988 Fla. Laws 381 (“prohibiting persons
who own or operate a motor vehicle from affixing to such vehicle any sticker, decal,
emblem or other device containing certain obscene descriptions, photographs or depic-
tions”).
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priate balance between strong individual expressive freedom and
the prevention of human suffering.

The Stanford policy also captures best what I regard as the
most salient distinction between slurs based on race, gender, or
other protected characteristics and other types of words that
wound: The key factor is the implicit link to force, indeed to
physical violence. For example, a racial epithet invokes the his-
tory of physical violence against, and legal subjugation of, Afri-
can-Americans. This aspect of the epithet, even more than the
facts that group affiliation partially defines the self and that race
is involuntary,’®® is what makes the racial epithet distinctive.
Thus, the target of a racial epithet reasonably may interpret it
as an overture to, or reminder of, violence. Likewise, a sexist
epithet is heard as an act of aggression and an allusion to rape
or other form of physical violence. The fear these epithets evoke
is a fear of force, of power. This fear is most powerful, and the
remark is most invasive, when the epithet is uttered close enough
to carry out the implicit threat, face-to-face, and when the target
of the remark is alone or in a small, relatively defenseless group.

I approve, therefore, of continued invocation of the phrase
“fighting words” because I regard it as a better reminder of the
subordinating and violent character of hate speech than the
phrase “intentional infliction of emotional distress.” In the case
of group libel, which is directed at a general audience, the
immediate fear of physical violence is more attenuated. This
speech, absent aggravating circumstances, is objectionable pri-
marily because it perpetuates venomous stereotypes. Stereotypes
are often reductive and degrading. But they also are part of an
ideological framework, however flawed. In essence, stereotypes
are shorthand versions of a more elaborate analysis. Wrong-
headed ones are bad empirical claims. Rooting out the most
pernicious stereotypes should remain primarily an educational
endeavor, not a punitive one.

The second attractive feature of the Stanford policy is that it
is mot limited to racial slurs. Despite the argument that expanding
the protected characteristics may undermine the “distinctive
injury” defense of hate speech regulation, I favor the broader
definition for two reasoms. First, it avoids the wrong turn of
attempting to rank these related forms of human suffering. I
doubt, for example, that the pain of the epithet “faggot” is

195. Cf. Downs, supra note 167, at 654 (focusing on involuntariness of race as a key
factor in the harm of racial insults).
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measurably less than that of a racial slur. In any event, it strikes
me as bad social policy to even try to distinguish among these
cognate types of pain. Second, as discussion of the various hate
speech proposals continues, other outgroup commentators likely
will be able to produce sufficient evidence that epithets based
on gender, sexual orientation, handicap, and religion wound in
ways that are comparable to the wound of racial epithets.

One may argue that this list is still underineclusive, in that it
fails to cover all types of stigmatizing remarks. This criticism is,
in some ways, fair. Yet, one can distinguish, as Cass Sunstein
has,’*¢ between underinclusiveness that is a function of “capture”
of the regulator by factions or of self-interested decisionmaking
versus underinclusiveness that is not a product of either. The
underinclusiveness of the policy cannot fairly be characterized as
self-interested or as a product of factional tyranny. It has not
excluded for political reasons any obviously deserving candidates
for protection. The list of protected characteristics is broad
enough to cover the entire population, as each of us belongs to
an ethnic group, has a gender and race, a sexual preference, and
an opportunity to effect ties to a religion. If the policy neglects
some obvious group—though none comes to mind—it is not
because personal reasons or narrow partisan politics unduly in-
fluenced the drafter.

Furthermore, the remaining underinclusiveness of the regula-
tion in no way diminishes the claim that the verbal attacks that
are included are serious assaults on human dignity. Simply be-
cause life offers up many forms of injury does not, by itself,
disable the government from preventing some but not all of
them. In any event, a principled distinction can be made between
the kind of dignity assaults that the Stanford policy includes and
those that it omits, in much the same way that we already make
legal distinctions between the self-esteem and economic injuries
caused by the statement, “You're fired!” and those caused by the
statement, “You're fired because you're African-American!”

A third, commendable feature of the Stanford policy is that it
is not “one-way,” though it most certainly would have a one-way
impact. The proposal is framed in terms that anticipate the
theoretical possibility that epithets against any racial group might

196. See Sunstein, Pornography and the First Amendment, 1986 DUKE L.J. 589, 613-17.
But see Stone, Comment: Anti-Pornography Legislation as Viewpoint-Discrimination, 9
HARv. J.L. & PuB. PoL’y 461, 476-79 (1987) (disagreeing with Sunstein’s analysis and with
his conclusion that antipornography regulation is justifiable content regulation).
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be regulable. Our practical, contemporary reality is such that no
racial epithet against a white person, as such, would satisfy the
Stanford policy’s standard of “outrageousness.”’®” Nevertheless,
the proposal is not explicitly wedded to a one-way theory of
discrimination. Thus, the criminality of the act does not hinge on
race per se, though the outrageousness of an assault may be a
product of actual race relations. This is not, I believe, a figleaf.
With the tort of intentional infliction of emotional distress, no
reason precludes a jury’s taking into account the history of
discrimination against African-Americans when assessing the out-
rageousness of a verbal assault against an African-American.
Similarly, the college disciplinary body can take into account this
same history when weighing the offensiveness of a racial insult
under the Stanford hate speech regulation. In addition, a police
officer or judge can distinguish between the breach of the peace
occasioned by a white man taunting an African-American woman
with sexual and racial epithets, and an African-American man
calling a white man a “honky.”

That slurs against whites would not satisfy the hate speech
standard at present reveals the limited reach of the Stanford
policy. It covers only outrageous discourse under very circum-
scribed circumstances. This is, to my way of thinking, a positive
attribute. Again, the policy strives to leave maximal room for
protected discourse, while taking into account the most serious
harm of speech that barely resembles genuine conversation—a
worthy goal under either liberal or democratic visions of a good
society.

- The objection that the limited reach of the policy means it
serves only symbolie, rather than concrete, ends is unconvincing.
Civil liberties people, who in the same breath express deep fear
that such policies will chill speech and set dangerous precedent,
tend to raise this objection. A purely symbolic, hortatory rule
would not, one would think, also pose a great threat to free
expression. In any event, our experience with the deterrence
value of sexual harassment regulation suggests that sanctioning
discriminatory speech may well influence conduet and enhance

197. The Stanford policy, however, does not rely merely on the open-ended word
“outrageous” in defining punishable speech. The Supreme Court rejected use of this
standard as a limit on public discourse in Hustler Magazine v. Falwell, 485 U.S. 46, 55-
56 (1988). For a provocative analysis of Falwell and the concept of public versus private
discourse, see Post, Constitutional Concept, supra note 127, and Fallon, Correspondence—
Post on Public Discourse Under the First Amendment, 103 Harv. L. REv. 1738 (1990)
(critiquing aspects of Post’s analysis).
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the lives of protected class members. Women who have been
working for the past fifteen years likely would report that,
although harassment remains a serious workplace problem, things
have changed for the better, in that much offensive verbal conduct
now is widely regarded as improper work conduct and grounds
for reprimand by management. Regulation of face-to-face verbal
assaults likewise may offer nonnegligible protection against a
properly narrow category of harmful speech.

The fourth, extremely important feature of the Stanford policy
is that it underplays the significance of the educational “mission”
as a justification for hate speech regulation. In fact, the pol-
icy, although crafted for a campus, offers a defensible approach
to hate speech regulation in any setting. In this way, it avoids
the mistake committed in other campus speech regulation pro-
posals of exaggerating the inculcation authority of universities
and colleges. Instead, the policy is based on an “equal access”
justification that applies in most, if not all, public contexts.»%

The underlying and highly complex constitutional issue is
this: Should government-as-educator be granted greater *“value
inculcation” authority than government-as-regulator? Put another
way, the question is whether first amendment principles, or their
application, should change within the university setting. The
Stanford policy implies that the answer is usually “no.” It does
not refashion the first amendment for campus life. This approach
does not preclude university officials from maintaining that, in
some areas of the campus such as dormitories or classrooms,
there is a greater need to regulate conduct, including speech,
than on the campus mall. This conclusion would hold true, how-
ever, regardless of whether the same functions were conducted
in an off-campus location. Moreover, the analysis has nothing to
do with the university’s mission, in either a content- or a view-
point-specific sense. Rather, the analysis addresses order, safety,
and the extent to which speech can be so disruptive of a legiti-
mate governmental activity that the activity cannot be per-
formed. The Stanford policy thus corresponds with a Tinker-
type'®® approach to speech on campus, under which only speech
that threatens to cause substantial and material disruption of
school functioning can be suppressed. This risk will be greater,
of course, in the more controlled and function-specific setting of
the classroom or the dormitory. But this basis for suppression is

198. Grey, supra note 16.
199. Tinker v. Des Moines Indep. Comm. School Dist., 393 U.S. 503 (1969).
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quite different than one of “inculcating fundamental values nec-
essary to the maintenance of a democratic political system”?® or
inculcating “ ‘the habits and manners of civility.’ 72

The significance of avoiding “inculcation” or “educational mis-
sion” talk in defending hate speech regilation on campus is
greater than some commentators may appreciate. These are open-
ended words, which educational administrators at all levels of
education often invoke as reasons to chill student, faculty, or
other staff expression. Indeed, despite the widespread assumption
that freedom of speech and academic freedom are protected
vigorously on college campuses, the actual pattern of freedom of
speech enforcement for public employees reveals that they enjoy
quite limited protection—even in educational settings.2*> More-
over, in a number of recent decisions, the Supreme Court has
retreated from the broad protection of student expression and
relied heavily on the inculcation role and the importance of
assimilating students into cultural norms of civility and de-
cency.?® Although these cases dealt with high school students,
they betray the seductive nature of words like “inculecation,”
“citizenship,” “civility,” and “decency.” Even if inculeation is an
indispensable function of elementary and high school education,
it should be rejected as an inappropriate function of colleges and
universities.20¢

When strong civil rights theorists, and some accommodation-
ists, discuss the question of the general, value-positing authority
of universities, they tend to be more microscopic than telescopic.
They invoke only Brown v. Board of Education,?® rather than
the general case law that deals with the right of government-as-
educator to inculcate values.?® As such, they likely mean to
encourage inculcation only of the specific value of equality, not
the more general values of civility, decency, or even, necessarily,
democracy. That is, they favor hate speech regulation as an

200. Ambach v. Norwick, 441 U.S. 68, 77 (1979).

201. Bethel School Dist. No. 403 v. Fraser, 478 U.S. 675, 681 (1986) (quoting C. BEARD
& M. BeEaRD, NEW Basic HisTORY OF THE UNITED STATES 228 (1968)).

202. See generally Massaro, Significant Silences: Freedom of Speech in the Public Sector
Workplace, 61 S. CaL. L. REv. 1 (1987).

203. See cases cited supra note 36.

204. See, e.g., A. GUTMANN, DEMOCRATIC EDUCATION 173-74 (1987) (observing that al-
though inculcation of communal values is proper in primary and secondary education, it
is not proper at the college and university level).

205. 347 U.S. 483 (1954).

206. See, e.g., Hazelwood School Dist. v. Kuhlmeier, 484 U.S. 260 (1988); Bethel School
Dist. No. 403 v. Fraser, 478 U.S. 675 (1986); Ambach v. Norwich, 441 U.S. 68 (1979).
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extension of antidiscrimination law, not as a revived, expanded
form of in loco parentis authority for educators. Their antidiserim-
ination purpose, however, should be expressed more narrowly
than some of these theorists have stated it, lest their argument
for campus hate speech regulation be misread as an argument
for expansive power of school administrators to establish civility
rules for the special community of the university.

In my view, any wide-ranging claim that public colleges and
universities should be able to inculcate values through discipli-
nary measures misstates the proper role of these public institu-
tions. I believe that the more compelling argument is that public
schools at this level should not seek to inculcate values, at least
not by regulating student expression.??

My reasons for rejecting any effort to impose the general value
of civility on campus through speech regulation are based on
traditional first amendment assumptions and the features of
college campuses that apply to those assumptions. The traditional
first amendment remedy for bad speech— counterspeech—likely
stands a better chance of succeeding on a college campus than
in almost any other public or private setting. Campuses are
relatively bounded communities.?®® They are geographically con-
tained, with various institutional means of implementing and
shaping dialogue. College students are among the more verbally
adept members of the population and are poised between youth
and maturity. They thus should be relatively responsive to dia-
logic appeals. Moreover, school authorities and other college
community members have ample opportunities to influence the
attitudes of this population other than by punishment. School
officials can organize symposia, sponsor speakers, or otherwise
condemn racist attitudes without expelling the students who hold
such attitudes. Consequently, the conditions for critical dialogue
are, or should be, particularly well met on a college campus. If
counterspeech is no remedy here, then it likely is no remedy
anywhere, a conclusion I am unwilling to embrace.

I therefore side with those who would rely on the counter-
speech remedy, except in the egregious situations that fall within

207. Cf. Papish v. Board of Curators, 410 U.S. 667 (1973); Healy v. James, 408 U.S. 169,
187-88 (1972) (“The College, acting here as the instrumentality of the State, may not
restrict speech or association simply because it finds the views expressed by any group
to be abhorrent.”); see also Gunther, supra note 19, at 7 (“University campuses should
exhibit greater, not less, freedom of expression than prevails in society at large.”).

208. See P. GooDMAN, THE COMMUNITY OF SCHOLARS 3 (1962) (arguing that colleges and
universities are the only face-to-face, self-governing communities still active in modern
society).
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the Stanford policy. That is, hate speech on campuses should be
subject to essentially the same limitations as it is beyond campus
borders. This includes, however, the accommodations that make
sense in various campus locations, based on the need for order
and security—but not on a desire for ideological conformity or
for the preservation of a distinet university culture. In other
words, I endorse the Stanford policy not because it constrains
seriously harmful speech on a campus, but because it constrains
seriously harmful speech.

A fifth, related advantage of the Stanford policy is that it also
eschews reliance on the Court’s often incoherent and analytically
dubious public forum doctrine, in which the Court carves up
public space and assigns degrees of expressive freedom on the
basis of whether it declared the space a “public forum,” “limited
public forum,” or “nonpublic forum.”2® This case law is subject
to serious criticism, though the Court seems determined not to
rethink it.?1° A full discussion of the Court’s public forum doctrine
is beyond the scope of this Essay. Nevertheless, the most wor-
risome aspect of the doctrine is that the Court has used it
principally to constrict, rather than to expand, expressive free-
dom. In effect, the Court’s zoning analysis affords government
authority over so-called nonpublic forums with no meaningful
judicial oversight. The result is an overbroad, often senseless,
cordoning off of public space from the first amendment. Although
sound, geographically specific reasons exist for speech rights to
rise or fall, the Court’s public forum doctrine is an inadequate
tool for expressing those reasons. Until the Court adopts a more
sensitive analysis of the relevance of location to speech, reformers
do well to avoid reliance on this analysis.

The drafters of the Stanford policy succeeded in this regard.
The policy does not claim that a college campus or any part
thereof is a “nonpublic,” “limited public,” or full “public” forum.

209. See, e.g., Cornelius v. NAACP Legal Defense & Educ. Fund, 473 U.S. 788 (1985);
United States v. Grace, 461 U.S. 171 (1983); Perry Educators’ Ass'n v. Perry Local
Educators’ Ass'n, 460 U.S. 37 (1983); Widmar v. Vincent, 454 U.S. 263 (1981); United
States Postal Serv. v. Council of Greenburgh Civic Ass'ns, 453 U.S. 114 (1981); Heffron
v. International Soc’y for Krisna Consciousness, 452 U.S. 640 (1981); Adderley v. Florida,
385 U.S. 39 (1966); Brown v. Louisiana, 383 U.S. 131 (1966); Stone, Fora Americana: Speech
in Public Places, 1974 Sup. CT. REV. 233. But see Post, Between Governance and
Management: The History and Theory of the Public Forum, 84 UCLA L. Rev. 1713, 1784-
800 (1987).

210. See United States v. Kokinda, 110 S. Ct. 3115, 3119-21 (1990) (plurality opinion)
(distinguishing the sidewalk in front of a courthouse, which is a public forum, from one
near the entrance to a United States Post Office, which is not).
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Instead, it justifies regulation of hate speech on the basis of the
nature of the words and speakerftarget proximity. The verbal
harassment deemed punishable is that which triggers a “fight or
flight” response—a form of assault. Given the limited nature of
the identified harm, no good reason exists to declare that the
speech is worse on campus than elsewhere. Just as geographical
location per se tends not to change the nature of a battery, this
location has little bearing on the nature of hate speech. Personally
targeted hate speech is wounding and should be regulable, whether
it is hurled at your face while on campus or while standing on
the sidewalk across the street from campus.

Thus, the Stanford policy commits neither the “educational
mission” nor the “limited public forum” mistake. The formulation
is therefore less susceptible to future misuse by school officials
seeking greater disciplinary or moral authority over students.
Instead, the policy reinforces the view of college and university
students as adult bearers of impressive first amendment rights,
rather than as near-adults subject to greater speech and conduct
restrictions than their noncollege-going peers. Moreover, it avoids
the dubious move of declaring public college campuses to be
communities distinct from the surrounding national and local
communities, with broad value inculcation authority over their
members.

Finally, the policy anticipates discipline only of intentional
misconduct and leaves all other aspects of encouraging students
to be good citizens to methods other than discipline. That is, the
policy relies heavily on the traditional assumption that socially
desirable behavior should be a product of uncoerced interac-
tion, of speech and counterspeech. The policy polices only the
most confrontational, intentionally harmful, and least conversa-
tional interactions. The college or university may officially de-
nounce “Rooneyisms,” but “Rooneyisms” cannot be the basis for
student discipline. I favor this sanctioning of only intentional
misconduct, despite the considerable harm in unintentional hate
speech, because I am persuaded that punishment of unintentional
misconduct is too potentially chilling of good speech and may
promote more ill-will and subterranean hostility than positive
change. It would, in effect, give the arguments against hate
speech regulation a distracting and powerful hook; even people
who are quite sympathetic to moderate hate speech proposals
might balk if students were punished for unintentional racism.

In sum, the Stanford policy is a reasonable attempt to accom-
modate the strongest arguments of the civil liberties and the
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civil rights theorists. The policy offers meaningful protection
against the most vicious verbal harassment, but preserves con-
siderable room for highly confrontational countercultural dis-
course. The policy anticipates that the principal remedy for racist
and related forms of verbal aggression would remain counter-
speech, including public-sponsored education rather than speech
suppression.

VII.

All of the extant scholarship on the hate speech issue acknowl-
edges prejudice as a bad social phenomenon that should be
confronted and condemned. Commentators differ only on the
proper method for attacking it. All likewise agree that govern-
ment can officially deery inequality and can actively promote
nondiscrimination through methods other than criminal sanctions.
One method on which commentators agree is government-spon-
sored education regarding the harms of discrimination. If, how-
ever, government-sponsored education is to be our principal
weapon against hate speech and the prejudice that animates it,
then we must overcome both practical and constitutional obsta-
cles.

For public universities, a call to equality-through-(re)education
presents a serious practical challenge. This solution assumes that
college educators will accept responsibility for reconciling equal-
ity and free expression aspirations and that their efforts are
likely to be more effective than discipline. Indeed, any proposal
that leaves to education the task of combatting racism, sexism,
and homophobia must consider the features of public education
that might undermine this effort. If, for example, faculty are
unwilling or unable to assume the task of contradicting racist or
other discriminatory messages, then any campus hate speech
proposal that relies on their counterspeech cooperation is likely
to fail.

At present, the equality agenda often is treated more as a
discrete, special interest project of a few faculty and staff than
as a pervasive and widely shared responsibility. On many cam-
puses, equality issues other than those raised by the student
admissions and the faculty and staff recruitment policies are
shunted to a distant, universitywide committee or a special task
force. The members of these committees typically include, mostly
or exclusively, people who already apprehend the insights of
outgroup scholars. Likewise, within the curriculum, the issues of
sexism, racism, or homophobia tend to be explored in seminars
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or specialty courses, in which the professors and the students
already perceive the nature and degree of harm in these forms
of intolerance. In the law school culture, the equality literature
tends to be the province of outgroup scholars and constitutional
law insiders. As such, the immediate prospect of widespread
adoption of educational programs that promote the deeper, con-
sciousness-raising agenda of the civil rights theorists seems dim.
Yet, unless the equality agenda becomes a pervasive and central
part of the educational program, the counterspeech remedy may
be no remedy, which could embitter those who favor stronger
disciplinary measures.

On the other hand, if colleges and universities demanded, in a
systematie, substantive, and curricular way, that all faculty as-
sume the task of combatting the prejudice animus, they could
encounter significant resistance from faculty and students. Strong
versions of the educational counterspeech remedy implicate ped-
agogy, reading assignments, selection of enrichment speakers,
library collections, hiring, admissions, and core course require-
ments. If these educational remedies to hate speech were coor-
dinated and mandated, some people would perceive them as a
form of official indoctrination, rather than as prejudice-offsetting,
pluralistic education. Opponents of these remedies likely would
insist that repression of academic independence, student free
expression, and ideological pluralism can result from mandatory
educational strategies as well as from disciplinary policies. In-
deed, the potential discourse-chilling impact of a required curric-
ulum already has surfaced as a major issue in the ongoing
contemporary debate between the multiculturalists and those
who favor more traditional notions of “core curriculum” content.

The first amendment implications of the educational counter-
speech remedy to hate speech are subtle and intractable. Public
education, including higher education, is a form of government
speech. As such, the substantive content of that education is a
matter of constitutional moment. Both as a practical and a the-
oretical matter, an aggressive education/counterspeech remedy
to hate speech could threaten liberal free speech values as fun-
damentally as a disciplinary proposal. Yet, unless government
abdicates all involvemert in education and in fighting discrimi-
nation through education, it cannot avoid this potential conflict
with the first amendment. The point of this observation, for
purposes of this Essay, is simply that rejection of punitive meas-
ures in favor of educational ones does not eliminate all consti-
tutional or practical hurdles. It simply shifts to educators, rather
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than legislators or disciplinary bodies, the complex task of bal-
ancing the competing claims of equality and expressive autonomy.

VIII.

I began this Essay with a quote from Richard Rorty, in which
he expresses the strong liberal preference for “free and open”
discourse. Let me close with another passage from the same text,
in which he defines the conditions of this conversational ideal:

“Free discussion” here does not mean “free from ideology,”
but simply the sort which goes on when the press, the judiciary,
the elections, and the universities are free, social mobility is
frequent and rapid, literacy is universal, higher education is
common, and peace and wealth have made possible the leisure
necessary to listen to lots of different people and think about
what they say.2!

This passage is worth underscoring. It reveals that the liberal’s
high regard for free expression presupposes several conditions
that remain unmet. As we work toward a society in which these
conditions are in fact satisfied, we may need, on occasion, speech
rules that take into account actual circumstances, not merely
ideal ones. The accommodationist proposals, particularly the Stan-
ford policy, seem to me to be fairminded attempts to deal with
things as they are, without abandoning the more general aspi-
ration of free and open discourse. These proposals are not com-
pletely faithful to either a strong liberal or a strong civil rights
philosophy; but then, neither are we.

211. R. RORTY, supra note 2, at 84.



