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In November 1993, the College of William and Mary hosted a
symposium entitled The American Criminal Justice System Ap-
proaching the Year 2000 A number of extraordinary individuals
took part in this event, including the author of the following
article, Dean Vivian Berger. Simultaneous with the meeting 1n
Williamsburg, the William and Mary Low Review published a
Symposium Issue that included the written contributions of a
number of the participants. Because of the late developments
analyzed 1n Dean Berger’s article, her thoughtful consideration
of this area of the law was not part of the Symposium Issue. I
am delighted that her incisive treatment of this significant area
of the law now appears 1n this Issue of the William and Mary
Law Review

Paul Marcus

Acting Dean and Haynes Professor of Law
Marshall-Wythe School of Law

College of William and Mary
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I. INTRODUCTION

On February 19, 1992, Leonel Herrera came within minutes of
execution.? He had been convicted and sentenced to death for
the murder of a Texas police officer a decade earlier. Now, as-
serting a Perry Mason-like claim of innocence (“My brother did
it”) in a successive habeas petition, Herrera received a stay from
the federal district judge only to see it vacated promptly by the
Court of Appeals for the Fifth Circuit.’

The Supreme Court then refused, in a five to four vote, to
grant a stay.’ Because this split suggested the probability of
four votes for review on the merits of his contentions, rejected by
the court below, Herrera’s attorneys immediately petitioned for
certiorari while simultaneously knocking on various courthouse
doors, federal and state, in a frantic effort to keep the case and
the client alive.’ Before sunrise, the Justices agreed to hear the
matter but affirmed the previous stay denial.? Their ruling
risked the travesty of an inmate’s constitutional claims being
deemed sufficiently substantial to warrant plenary judicial con-
sideration—yet insufficiently substantial to warrant protection
from instant mooting by death!” In a final round in this

2. The course of events described below is set forth in Marcia Coyle & Marianne
Lavelle, Capital Appeal Becomes a Court Tug of War, NAT'L L.J., Mar. 2, 1992, at 5.

3. Herrera v. Collins, 954 F.2d 1029 (5th Cir. 1992).

4. Herrera v. Collins, 112 S. Ct. 1074 (1992) (Justices Blackmun, Stevens,
O’Connor, and Souter voted to grant the stay of execution).

5. Eleventh-hour litigation of this nature is typical of capital proceedings. See,
e.g., TASK FORCE ON DEATH PENALTY HABEAS CORPUS, AMERICAN BAR ASSOCIATION,
TOWARD A MORE JUST AND EFFECTIVE SYSTEM OF REVIEW IN STATE DEATH PENALTY
CASES 46 (1990) [hereinafter TASK FORCE REPORT]; Ad Hoc Committee on Federal
Habeas Corpus in Capital Cases, Report on Habeas Corpus in Capital Cases, 45
Crim. L. Rep. (BNA) 3239, 3239-40 (Sept. 27, 1989) [hereinafter Powell Committee
Report]; see also Vivian Berger, Justice Delayed or Justice Denied?—A Comment on
Recent Proposals to Reform Death Penalty Habeas Corpus, 90 COLUM. L. REV. 1665,
1668, 1685 (1990) (noting respective views on the subject of the Powell Committee
Report and the Task Force Report).

6. Herrera v. Collins, 112 S. Ct. 1074 (1992).

7. Such an unseemly outcome is possible because the Court’s “Rule of Four” calls
for a grant of certiorari, in death cases as in others, on less than a majority vote.
ROBERT L. STERN ET AL., SUPREME COURT PRACTICE § 5.4, at 230 (7th ed. 1993).
Until the retirement of Justice Powell, this risk did not materialize—he always pro-
vided the fifth vote for a stay, if needed, even when opposed to review himself.
Coyle & Lavelle, supra note 2, at 29. Notably, sometimes a Justice has dissented
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endgame of “chicken,” the Texas Court of Criminal Appeals
blinked before the high Court and canceled the scheduled execu-
tion.?

Media attention to Herrera, which had lapsed with the resolu-
tion of the grisly maneuvering over the stay, revived when the
sideshow yielded at last to the main event.? The Court heard
oral argument by lawyers for the petitioner and for the State of
Texas in the first week of the October 1992 Term.” If anything,
the prisoner posed an issue even more dramatically compelling
than the circumstances of his reprieve. His first “Question[] Pre-
sented” was “[w]lhether the Eighth and Fourteenth Amendments
permit a state to execute an individual who is innocent of the
crime for which he or she was convicted and sentenced to
death.” The answer, abstractly, had to be “no.”*® Indeed, the
State could not lawfully imprison such a person either®*—in the

from a stay order only to'end by supporting the defendant in the ultimate disposi-
tion on the merits. Compare, e.g.,, Wainwright v. Ford, 467 U.S. 1220, 1222 (1984)
(O’Connor, J., dissenting from refusal to vacate stay) with Ford v. Wainwright, 477
U.S. 399, 427 (1986) (O’Connor, J., concurring in the result in part and dissenting in
part) (overturning sentence of death and remanding for hearing on incompetency
claim).

8. Herrera v. Collins, 113 S. Ct. 853, 859 (1993). Chief Justice Rehnquist’s later
opinion for the Court simply recites the fact of the stay without mentioning the
brouhaha preceding its entry. Id.

9. See, e.g., Neil A. Lewis, Court Hears Condemned Texan’s Case, N.Y. TIMES,
Oct. 8, 1992, at B22; Steve McGonigle, Court Hears Case on Texas Man’s Innocence
Claim, DALLAS MORNING POST, Oct. 8, 1992, at 4A; David G. Savage, High Court
Asked to Allow Execution Despite Evidence, L.A. TIMES, Oct. 8, 1992, at Al.

10. See Arguments Heard, 52 Crim. L. Rep. (BNA) 3038 (Oct. 14, 1992) (Herrera
argued Oct. 7, 1992).

11, Brief for Petitioner at i, Herrera v. Collins, 113 S. Ct. 853 (1993) (No.
91-7328).

12. Doing so would surely entail “the gratuitous infliction of suffering,” in violation
of the Eighth Amendment. Gregg v. Georgia, 428 U.S. 153, 183 (1976) (plurality
opinion) (Stewart, Powell, and Stevens, JJ.); see also Tison v. Arizona, 481 U.S. 137,
158 (1987) (proscribing the imposition of the death penalty absent “major participa-
tion in the felony committed” and “reckless indifference to human life”).

13. See generally Schad v. Arizona, 111 S. Ct. 2491, 2497 (1991) (stating that
under the Fourteenth Amendment, “no person may be punished criminally save upon
proof of some specific illegal conduct”); Robinson v. California, 370 U.S. 660, 667
(1962) (“Even one day in prison would be a cruel and unusual punishment for the
‘crime’ of having a common cold.”). Solely from a public relations standpoint, the
Court hardly could disclaim interest in whether a person sentenced to death was
actually innocent. Cf Herrera, 113 S. Ct. at 874-75 & n.1 (Scalia, J., concurring)
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event its agents knew or ought to have known the pertinent
facts.™

But guilt and innocence lack meaning, in legal as opposed to
moral terms, absent a setting in which fallible human actors can
determine their existence.’® That setting, of course, has tradi-
tionally been the criminal trial. Since Herrera sought to impugn
the outcome of that trial, he confronted the much tougher issue,
contained in his second “Question[] Presented,” of “[w]hat post-
conviction procedures are necessary to protect against the execu-
tion of an innocent person?”’® This added query, though open-
ended and never precisely addressed in his brief,"” implicitly
invited the Court to respond in Herrera’s favor in ways it likely
would find unwelcome.

The petitioner’s belated claim of innocence seemed to demand
the constitutionalization of the universal, yet highly disfa-
vored,®® statutory motion for a new trial based on newly discov-
ered evidence or the federalization of such a motion® via the

(noting the Court’s understandable reluctance “to admit publicly that Our Perfect
Constitution lets stand any injustice, much less the execution of an innocent man”)
(footnote omitted).

14. See infra note 418 (discussing the appropriate threshold showing to trigger
constitutional right to vindicate a post-trial claim of innocence). -

15. See Herrera, 113 S. Ct. at 859.

16. Brief for Petitioner at i, Herrera (No. 91-7328); ¢f. Ford v. Wainwright, 477
U.S. 399, 435 (1986) (Rehnquist, J., dissenting) (“Since no State sanctions execution
of the insane, the real battle being fought in this case is over what procedures must
accompany the inquiry into sanity.”).

17. The petitioner simply requested a remand for some sort of hearing by the
district court on his claim of innocence. Brief for Petitioner at 31, 42, 45, Herrera
(No. 91-7328). He devoted less than a page and a half out of 45 pages to general
comments about possible procedures and standards applicable to its disposition. See
id. at 43-44; see also Herrera, 113 S. Ct. at 861 (noting Herrera’s imprecision in
describing proposed federal relief). Doubtless, he selected this course for strategic
reasons—preferring to stress the obvious horror of killing an innocent over the
murky practical problems inherent in trying to avoid that consequence years after
verdict and judgment.

18. See infra text accompanying notes 86-87, 99-106.

19. The latter might be viewed as constitutionalizing by indirection: pressuring,
though not actually forcing, states like Texas to revamp post-trial procedures in
order to avert, or at least postpone, review by a federal habeas court. See generally
28 U.S.C. §§ 2254(b)-(c) (1988) (requiring exhaustion of remedies available in state
court prior to review).
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increasingly scorned® habeas remedy—or, possibly, both. As
Texas barred any such challenge made more than thirty days
from the date of sentence,” and Herrera had waited over eight
years,” he argued that the district court must now give him a
“meaningful post-trial opportunity” to prove his innocence.® In
the circumstances, the court may have construed his argument
as a call to invalidate all time limits on motions to consider new
evidence® filed by prisoners sentenced to death. Alternatively,
the court could have viewed it as a contention that habeas
courts should play backstop to recalcitrant state systems without
post-conviction procedures open to those in Herrera’s position.
Finally, he may have been requesting the best of state and fed-
eral worlds: compulsory state corrective process (here, an out-of-
time motion for a new trial) and federal review of disappointing
results on the merits.

To be sure, at this stage Herrera was asking only to return to
the district court.” He was understandably coy about the proce-
dural ramifications of his proposed substantive rule that the
execution of an innocent person violates the Constitution. The
Justices, however, could hardly ignore these implications,*

20. See infra note 177 and accompanying text and text accompanying note 185.

21. See TEX. R. APP. P. ANN. r. 31(a)(1) (West 1993) (barring a motion for a new
trial after 30 days). The Texas courts construe the 30-day bar on the motion as
jurisdictional. Herrera, 113 S. Ct. at 860 (citations omitted); see also Ex parte May,
717 S.W.2d 84, 88 (Tex. Crim. App. 1986) (“The existence of newly discovered evi-
dence relevant to the guilt of the applicant is not a ground for relief in a post-con-
viction writ of habeas corpus.”).

22. Herrera, 113 S, Ct. at 856, 858.

23. Brief for Petitioner at 38, Herrera (No. 91-7328) (original quotation in capi-
tals).

24. All jurisdictions provide for such motions, but just 15 permit their filing more
than three years after conviction. Of these, six have waivable bars; only nine have
no limitation. Approximately one third of the states impose a cutoff of 60 days. See
generally Herrera, 113 S. Ct. at 865-66 & nn.8-11 (listing the pertinent provisions of
the states and the District of Columbia). The current version of Rule 33 of the Fed-
eral Rules of Criminal Procedure contains a two-year bar on motions for a new trial
based on newly discovered evidence, which the courts have construed strictly. See,
e.g., United States v. Spector, 888 F.2d 583, 584 (8th Cir. 1989); United States v.
Cook, 705 F.2d 350, 351 (9th Cir. 1983).

25. See supra text accompanying note 23 and note 17.

26. As Justice Scalia acerbically remarked during argument, “We have a right to
probe the reach of the rules we establish in this court.” Arguments Heard, supra
note 10, at 3039.
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when the petitioner suggested merely that “what is required by
due process will likely depend as an initial matter upon the
corrective procedures provided by the state courts.”” Fur-
thermore, precedent and theory in several areas—coupled with
pragmatic considerations—ensured that prescribing a post-trial
process for capital inmates to challenge their guilt would have
posed problems even for a Court more sympathetic to con-
demned petitioners than the current Court. Herrera’s case, thus,
facially presented the paradox of a fairly obvious right to be
spared from death if ultimately known to be innocent, without
any seeming (judicial) remedy® for its practical vindication.
The prisoner’s dilemma, to borrow a phrase, had now become
the Court’s as well.

Herrera v. Collins was handed down on January 25, 1993.”
Predictably, the petitioner lost.*® Relegating him to executive
clemency, six Justices held that he was not entitled to judicial
review of his claim of innocence and therefore affirmed the judg-
ment below.” In the following pages, I will first briefly describe
Herrera’s facts and procedural history prior to the grant of cer-
tiorari.*® Then, departing from convention, I postpone discus-
sion of the several opinions in Herrera until I have treated the
various, potentially inconsistent themes and doctrines
that—from a forward-looking vantage—appeared to bear on the
resolution of this very troubling case.® Although differing only
in style from the usual, after-the-fact assessment of the Justices’
work product, that method strikes me as fairer where the ques-
tion is controversial.** (Justice Blackmun, indeed, suggested

27. Brief for Petitioner at 44, Herrera (No. 91-7328). Elliptically, he added: “If a
state provides a death sentenced inmate with a meaningful, full and fair opportunity
to present the claim, then perhaps a federal court’s role is more limited.” Id.

28. For a discussion of the route of executive clemency, see infra text accompany-
ing notes 129-47.

29. 113 S. Ct. 853 (1993).

30. He was executed shortly thereafter, on May 12, 1993. Man in Case on Curb-
ing New Evidence Is Executed, N.Y. TIMES, May 13, 1993, at Al4.

31. Herrera, 113 S. Ct. at 853-70. Justices Blackmun, Stevens, and Souter dissent-
ed. Id. at 876-84 (Blackmun, J., dissenting).

32. See infra part II.

33. See infra part III.

34. See Susan Blaustein, The Executioner’s Wrong, WASH. POST, Aug. 1, 1993, at
C1, C4 (discussing the appeal of death row inmate Gary Graham).
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that the majority’s disposition came close to sanctioning “simple
murder”!®) If nothing else, by educating the reader beforehand,
it may convey the difficulty of the Court’s task more vitidly than
the traditional hindsight analysis.

Yet in the end, after describing what the Justices said and
did,* 1 reject the outcome in Herrera. This rejection derives in
part from my opposition to much of the background jurispru-
dence of the past decade, which has curtailed the procedural and
substantive relief available to capital litigants.®” My recom-
mended result might well fall short, however, of satisfying many
who sided with the petitioner.

In a nutshell, I conclude that a death-sentenced prisoner as-
serting innocence on the basis of new evidence should have a
constitutional right to file a motion for a new trial or similar
action in state court at any time—regardless of otherwise opera-
tive periods of limitation. With more hesitation, I also conclude
that the right may not be burdened by the strict “due diligence”
requirements prevalent in the pertinent law.® Within broad
limits, however, the State would be free to define the substan-
tive, procedural, and evidentiary features of this proceeding.®®
Concomitantly, I envision a minimal role for habeas.*® While
federal courts should continue to play a prominent part in en-
suring the constitutional liberties of state defendants,* their

85. Herrera, 113 S. Ct. at 884 (Blackmun, J., dissenting). The other dissenters did
not join this portion of his opinion.

36. See infra part IV.

37. See, e.g., Vivian Berger, “Black Box Decisions” on Life or Death—If They're
Arbitrary, Don’t Blame the Jury: A Reply to Judge Patrick Higginbotham, 41 CASE
W. REs. L. REV. 1067, 1070-82 (1991) (discussing Eighth Amendment law retrench-
ments); Robert Weisberg, A Great Writ While It Lasted, 81 J. CRIM. L. & CRIMINOL-
OGY 9 (1990) (discussing the contraction of habeas corpus). But cf. Louis D. Bilionis,
Legitimating Death, 91 MICH. L. REV. 1643 (1993) (viewing these trends in a more
positive-light). See generally infra parts I1L.C, IILD.

38. See infra text accompanying notes 419-22; see generally infra part V.

39. A state could not place unreasonable obstacles in the way of the death-sen-
tenced prisoner. See infra notes 404-05.

40. See infra text accompanying notes 423-39.

41. That role has been diminished by Teague v. Lane, 489 U.S. 288 (1989) (plural-
ity opinion), and its progeny, see, e.g., Gilmore v. Taylor, 113 S. Ct. 2112 (1993);
Graham v. Collins, 113 S. Ct. 892 (1993), which prohibit habeas courts from an-
nouncing or applying new rules of criminal procedure except in the narrowest cir-
cumstances, see infra text accompanying notes 190-94, as well as by other restric-
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resources and expertise are poorly expended in second-guessing
the factual findings of local judges or juries on guilt.*?

Had the Justices chosen this tack, they could have announced
(uncontroversially) the substantive rule that the Eighth Amend-
ment bars execution of an innocent person. They then should
have held that capital defendants with newly discovered evi-
dence of innocence possess the related procedural entitlement to
a belated new trial motion in an appropriate state forum. In my
view, these rights ought to be vindicated almost exclusively in
the state courts—with federal judges wielding the writ mainly to
ensure the availability and basic fairness of the local remedy. To
a large extent, if not entirely,” present habeas law supports
the narrow review that I recommend in the novel setting of
“Herrera claims.” But that circumstance carries less weight than
it otherwise might, in light of the actual result in Herrera. Plain-
ly, for now, federal redress for capital inmates “ ‘in favor of un-
fortunate guilt’ ™ must come from Congress,” if at all. A
clean slate awaits the pen.

1. HERRERA: THE FACTS™

At Leonel Herrera’s murder trial in January 1982, the jurors
heard that, on the night of September 29, 1981, a passerby
found the dead body of police officer David Rucker on a highway
north of Brownsville, Texas. Rucker had been shot in the
head.”” At approximately the same time on the same road, Offi-

tions in habeas jurisprudence since the 1970’s.

42. See generally infra text accompanying notes 373-88.

43. See infra notes 433, 439.

44, THE FEDERALIST No. 74, at 380 (Alexander Hamilton) (Max Beloff ed., 2d ed.
1987).

45. Very likely, however, if Congress enacts some form of redress for Herrera
claimants, it would incorporate the new provision-into the current habeas statutes. A
bill on the subject is pending now. See Habeas Corpus Reform Act of 1993, S. 1441,
103d Cong., ist Sess. § 6 (1993); David G. Savage, Plan Could Let Condemned Get
Hearing for Fresh Facts, L.A. TIMES, Aug. 27, 1993, at Al2.

46. The following précis does not exhaust the factual and procedural detail of
Herrera. Like most capital prosecutions of elderly vintage, this complex case
possesses a voluminous record. The pertinent events are set forth in the Chief
Justice’s majority opinion, Herrera, 113 S. Ct. at 857-58 & n.1, and in Justice
QO’Connor’s concurring opinion. Id. at 871-72.

47. Id. at 857.
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cer Enrique Carrisalez pulled over a speeding car traveling away
from the scene of the killing. After a brief exchange of words,
the driver fired at Carrisalez. He died of his wounds nine days
later.®® It was Carrisalez’ slaying—observed by his passenger,
Enrique Hernandez—that led to the capital prosecution at issue
in the present case.”

Both Hernandez’ eyewitness testimony and a dying declara-
tion by Carrisalez identified Leonel Herrera as the killer.®® This
direct evidence was bolstered by scientific and other circumstan-
tial proof as well as, somewhat more obliquely, a letter written
by the defendant and found on him at the time of arrest. Among
other things, the prosecution linked Herrera to the automobile
involved in the murder: a license plate check revealed its owner-
ship by his girlfriend, and he had its keys and was known to
drive it.*! Further, splatters of blood on this car and on
Herrera’s jeans and wallet matched Rucker’s blood type—but not
Herrera’s.”? The defendant’s social security card was discovered
alongside Rucker’s car. Finally, the letter, although disjointed
and confusing, implied knowledge of the circumstances of the
deaths of the two police officers.”® It suggested that Rucker had
died for reasons relating to his involvement, with Herrera, in
the drug trade. Carrisalez (who “ ‘had not to do in this [sic]’ ”*)
had died, presumably, only because he halted the vehicle.

Following his initial unsuccessful appeals and denials of post-
conviction relief, state and federal,” the defendant began a sec-
ond round of habeas proceedings in the Texas courts and later in
federal district court, raising for the first time a claim that he

48. Id.

49. Also charged with the Rucker killing, Herrera pleaded guilty to murder in con-
nection with that offense in July 1982. Id.

50. Id.

51. Id.

52. The car also contained some strands of hair determined to be Rucker’s. Id.

53. The majority opinion quotes the letter in full. See id. at 857-58 n.1. Herrera
told interrogating officers that if they wished to know what had happened, “ ‘it was
all in the letter’ and . . . they should read it.” See id. at 872 (O’Connor, J., concur-
ring) (quoting Herrera v. State, 682 S.W.2d 313, 317 (Tex. Crim. App. 1984), cert.
denied, 471 U.S. 1131 (1985)).

54. Id. at 857 n.1 (citation omitted).

55. Attacks on his identifications by Hernandez and Carrisalez figured prominently
in these challenges. Id. at 858.
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was actually innocent.”® Supplementing his paper showing as
he went, he ultimately proffered four affidavits: these all pointed
to the guilt of Raul Herrera, Sr., the petitioner’s brother, who
had himself been murdered in 1984.

Three of the affidavits reported post-trial admissions by Raul
Sr. that he alone had shot the officers.”® While two of the
affiants had been Raul Sr.’s friends (and one a former cellmate
as well), the third was a former state judge.”® As a practicing
attorney, the latter, Hector Villarreal, had represented Raul Sr.
in 1984 on an unrelated criminal charge. Villarreal’s statement,
recounting his client’s, reported that Raul Sr.—with Leonel,
their father, Officer Rucker, and the local sheriff—had partici-
pated in drug trafficking.® After Leonel’s conviction, Raul Sr.
blackmailed the sheriff and, according to Villarreal, was killed
by an associate who had been at the scene during the murders
and wished to silence Raul Sr.* Lastly, an affidavit by the
petitioner’s nephew purported to give a firsthand account of the
relevant events—observed by him at the age of nine. Raul
Herrera, Jr., asserted that only his father, Raul Sr., had been
responsible for the deaths and that Leonel had not even been at
the scene of the crime.®

The district judge dismissed the bulk of the petitioner’s claims
on the ground of abuse of the writ.® But he ordered a stay so
that Herrera could once again present his (now fully document-
ed) claim of innocence to the state court.* The Court of Appeals

56. See id.

57. None of the affidavits was signed before December 1990. See id. at 858 nn.2-3.

58. Id. at 858.

59. See Brief for Petitioner at 25-26, Herrera (No. 91-7328); Herrera, 113 S. Ct. at
884 (Blackmun, J., dissenting). The opinion sets out the affidavits in some detail.
See id. at 858 & nn.2-3.

60. Herrera, 113 S. Ct. at 858 n.2.

61. Id.

62. See id. at 858 & n.3.

63. See generally infra text accompanying note 222 and note 223 and accompany-
ing text (discussing this doctrine).

64. His disposition envisioned dismissing the federal petition and lifting the stay
upon the filing of the state proceeding, a somewhat puzzling course of action since
the judge undoubtedly knew that the Texas courts do not address new-evidence
claims on collateral review. See id. at 873 (O’Connor, J., concurring). He also knew,
though, that Texas normally adheres to a rule of “habeas abstention,” which bars
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for the Fifth Circuit vacated the stay, affirming the dismissals
and holding that the unabused contentions, including that of
actual innocence, furnished no cause for federal relief.® A grant
of certiorari followed.®

III. THEMES AND PRECEDENTS

A. Innocence as Icon, Guilt as Base Line

The spectre of conviction and, even worse, execution of an
innocent individual haunts our system.®” That is fitting in a
civilized society, whose criminal justice institutions have as their
predominant aim to punish the guilty and free the innocent.®®
This concern, the cornerstone of the procedural edifice of pre-

adjudication of a state petition whose substance is pending in federal habeas. See
May v. Collins, 948 F.2d 162, 169 (5th Cir. 1991), cert. denied, 112 S. Ct. 907
(1992). Perhaps his expressed “ ‘sense of fairness and due process,” ” Herrera, 113 S.
Ct. at 873, led him to temporize, in the hope that the state court would ignore this
doctrine. Cf. Ex parte Herrera, No. 81-CR-672-C (Tex. 197th Jud. Dist., Jan. 14,
1991) (reproduced in Joint Appendix at 10, 12, Herrera v. Collins, 113 S. Ct. 853
(1993) (No. 91-7328), and quoted in part at 113 S. Ct. at 858) (denying earlier claim
of innocence on the merits). In addition, upon reconsideration, the district judge
granted an evidentiary hearing on a Brady claim, see Brady v. Maryland, 373 U.S.
83 (1963) (requiring prosecutorial disclosure of exculpatory information to a criminal
defendant), alleging that law enforcement authorities had consciously withheld the
exculpatory matter set, out in the text. Herrera, 113 S. Ct. at 859.

65. Herrera v. Collins, 954 F.2d 1029, 1034 (5th Cir. 1992) (“[Tihe existence mere-
ly of newly discovered evidence relevant to the guilt of a state prisoner is not a
ground for relief on federal habeas corpus.”).

66. See supra text accompanying note 6.

67. See, e.g., Pulley v. Harris, 465 U.S. 37, 68 (1984) (Brennan, J., dissenting)
(“The execution of someone who is completely innocent . . . [is} the ultimate horror
case.”) (internal quotations omitted) (quoting John Kaplan, The Problem of Capital
Punishment, 1983 U. ILL. L.F. 555, 576). Jim Mattox, a former Attorney General of
Texas, wrote a letter to the editor of the New York Times supporting Herrera: “(M)y
worst nightmare would have been the execution of an innocent person.” Jim Mattox,
On Not Executing an Innocent Prisoner, N.Y. TIMES, Apr. 3, 1992, at A28 (letter to
the editor). For a discussion of the incidence of erroneous convictions in capital cas-
es, see infra text accompanying notes 365-69.

68. See, e.g., Brecht v. Abrahamson, 113 S. Ct. 1710, 1729 (1993) (O’Connor, J.,
dissenting) (stating that the “central goal of the criminal justice system [is] accurate
determinations of guilt and innocence™); United States v. Nobles, 422 U.S. 225, 230
(1975) (stating that the “primary responsibility” of the criminal justice system is to
develop “relevant facts on which a determination of guilt or innocence can be
made”).
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sumptive innocence and proof beyond a reasonable doubt,®® has
most often found expression in variations on Blackstone’s max-
im: “[I]t is better that ten guilty persons escape than that one
innocent suffer.”” More important, the goal inspiring the apho-
rism has achieved concrete form in the many constitutional trial
protections such as the rights to assistance of counsel, compulso-
ry process, and confrontation of adverse witnesses that build on
the basic structural bias handicapping the prosecution.

Despite the theoretical skew, practical factors (for example,
greater resources) favor the State.” That reality elevates the
need to respect and, at times, enhance safeguards geared fo the
vindication of innocence even, or especially, after judgment,
when officialdom’s interest shifts from the prisoner.” No sys-
tem, however, can rest sensibly on the premise that findings of
guilt are wrong.” In order to resolve this tension, upon convic-
tion the law reverses the hallowed presumption™ while not ren-
dering it irrebuttable. Yet although numerous claims may im-

69. See generally In re Winship, 397 U.S. 358, 361-63 (1970) (giving those
principles’ long pedigree).

70. 4 WILLIAM BLACKSTONE, COMMENTARIES *352. See also Winship, 397 U.S. at
372 (Harlan, J., concurring); Scott E. Sundby, The Reasonable Doubt Rule and the
Meaning of Innocence, 40 HASTINGS L.J. 457, 459-60 (1989) (positing that presump-
tion of innocence reflects the value society ascribes to protecting the innocent). The
sentiment has also surfaced in famous nonlegal sources. See, e.g., VOLTAIRE, ZADIG
ch. 6 (1747). Predictably, law and literature reflect a cynical countertradition as well.
See, e.g., Patterson v. New York, 432 U.S. 197, 208 (1977) (“Due process does not
require that every conceivable step be taken, at whatever cost, to eliminate the
possibility of convicting an innocent person.”); supra text accompanying note 1.

71. See Abraham S. Goldstein, The State and the Accused: Balance of Advantage
in Criminal Procedure, 69 YALE L.J. 1149, 1199 (1960) (arguing that modifications in
criminal procedure have disadvantaged defendants by not compensating for prose-
cutorial advantage in discovery and other “inequalitie(s] of litigating position”).

72. See, e.g., Blaustein, supra note 34, at C4 (noting that “thick administrative
inertia” sets in when a capital conviction becomes final).

73. A classic exposition of the value of repose in criminal litigation generally ap-
pears in Justice Harlan’s dissent in Sanders v. United States, 373 U.S. 1 (1963):

Both the individual criminal defendant and society have an interest in
insuring that there will at some point be the certainty that comes with
an end to litigation, and that attention will ultimately be focused not on
whether a conviction was free from error but rather on whether the
prisoner can be restored to a useful place in the community.
Id. at 24-25 (Harlan, J., dissenting). Plainly, these comments did not take note of
the special case of the death-sentenced inmate.
74. See Ross v. Moffitt, 417 U.S. 600, 610 (1974).
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pugn the accuracy of a verdict, some more directly” than oth-
ers,” prevailing constitutional doctrine sanctions only the nar-
rowest form of frontal challenge to the proof against the defen-
dant. Under Jackson v. Virginia,” judicial scrutiny is limited to
the question “whether, after viewing the evidence in the light
most favorable to the prosecution, any rational trier of fact could
have found the essential elements of the crime beyond a reason-
able doubt.”” Due process, here, demands no more.

This minimal standard of legal sufficiency,” applied to a
fixed paper record, avails the Herreras not at all. It goes to
quantity, not quality, of proof (the former, barely) and, fatally,
confines review to the evidence adduced before the jury..Since
Jackson lays so heavy a thumb on the prosecutor’s side of the

75. See, e.g., McNally v. United States, 483 U.S. 350 (1987) (conviction of a type
of fraudulent scheme not barred by statute); United States v. Bagley, 473 U.S. 667
(1985) (state’s withholding of exculpatory evidence); Mooney v. Holohan, 294 U.S. 103
(1935) (prosecutor’s knowing use of perjured testimony).

76. See, e.g., Strickland v. Washington, 466 U.S. 668 (1984) (deprivation of effec-
tive assistance of counsel); Davis v. Alaska 415 U.S. 308 (1974) (denial of impeach-
ment of key prosecution witness for bias); Stovall v. Denno, 388 U.S. 293 (1967)
(impermissibly suggestive pretrial identification procedure).

77. 443 U.S. 307 (1979).

78. Id. at 319.

79. Notably, the Jackson test replaced the even less demanding standard of
Thompson v. Louisville, 362 U.S. 199 (1960). Thompson, in the words of the Jackson
majority, invalidated “a conviction based upon a record wholly devoid of any relevant
evidence of a crucial element of the offense charged.” Jackson, 443 U.S. at 314 (em-
phasis added). Jackson thereby secured “the most elemental of due process rights:
freedom from a wholly arbitrary deprivation of liberty.” Id. By the time of Jackson,
‘In re Winship, 397 U.S. 358 (1970), already had established the constitutional neces-
sity of the “beyond a reasonable doubt” showing. See Jackson, 443 U.S. at 315. Jack-
son, in turn, made clear that the rule of Winship governed in habeas as well as on
appeal. The Court recently deflected an invitation to gut Jackson’s protection by
giving state court sufficiency findings deferential, instead of plenary, review in habe-
as proceedings. See Wright v. West, 112 S. Ct. 2482 (1992). Indeed, the Court has
been enlarging Jackson’s purview in the capital habeas setting. See Sawyer v.
Whitley, 112 S. Ct 2514 (1992) (holding that if a rational fact finder could have
found the defendant eligible for the death penalty under state law, he was not “ac-
tually innocent” of the penalty); Lewis v. Jeffers, 497 U.S. 764, 781-84 (1990) (find-
ing that if the state court’s application of aggravating circumstance to the defendant
fulfills the rational fact finder test, it passes constitutional muster).
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scales,”® a defendant like Herrera must search elsewhere for
useful precedent.

In theory, a prisoner who wants to attack a conviction or sen-
tence on the basis of extra-record material has two potential,
and radically different, routes to pursue: a motion for a new trial
based on newly discovered evidence and a request for executive
clemency. In actuality, each poses substantial problems for the
defendant. While both options exist in every jurisdiction that
allows capital punishment,® they are creatures of local law
(statutory and constitutional) rather than of federal constitution-
al right.® Clemency, moreover—a nonjudicial, rarely granted
form of relief—partakes less of “law” than of grace,® yet capital
inmates routinely seek it.** I will now examine these in turn,
with a view to assessing their viability for claimants in
Herrera’s shoes.

80. Among other things, Jackson’s lower court progeny stress that assessing the
credibility of witnesses and weighing the evidence are tasks for the jury. See, eg.,
United States v. Greenwood, 974 F.2d 1449, 1458 (5th Cir. 1992); Wilcox v. Ford,
813 F.2d 1140, 1143 (11th Cir.), cert. denied, 484 U.S. 925 (1987). Mere inconsisten-
cies in the proof will not undermine a verdict of guilt. See, e.g., United States ex rel.
Parker v. Fairman, 695 F. Supp. 404, 406 (N.D. Ill. 1988). The reviewing court may
reject testimony solely if it is facially incredible, “assert(ing] facts that the witness
physically could not have observed or events that could not have occurred under the
laws of nature.” United States v. Osum, 943 F.2d 1394, 1405 (5th Cir. 1991). But cf.
Louis M. Seidman, Factual Guilt and the Burger Court: An Examination of Conti-
nuity and Change in Criminal Procedure, 80 COLUM. L. REV. 436, 445-46 (1980)
(surmising that the Jackson rule may nullify a conviction even if the State can
demonstrate guilt beyond a reasonable doubt by time of habeas corpus proceeding).

81. See supra note 24 (discussing provisions for a motion for a new trial based on
newly discovered evidence); see also Daniel T. Kobil, The Quality of Mercy Strained:
Wresting the Pardoning Power from the King, 69 TEX. L. REV. 569, 575 (1991) (dis-
cussing clemency). See generally Herrera, 113 S. Ct. at 867-68 & n.14 (enumerating
36 states’ provisions on clemency).

82. The sole exception is the President’s Article II “Power to grant Reprieves and
Pardons for Offenses against the United States.” U.S. CONST. art. II, § 2, cl. 1.

83. United States v. Wilson, 32 U.S. (7 Pet.) 150, 160-61 (1833).

84. Note, A Matter of Life and Death: Due Process Protection in Capital Clemency
Proceedings, 90 YALE L.J. 889, 896 (1981).
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B. State Law: Judicial and Executive Avenues
1. New Trial Motion Based on Newly Discovered Evidence®

If victory on a Jackson challenge usually amounts to “mission
impossible,” success on a motion for a new trial grounded on
newly discovered evidence might be described as “mission im-
probable.” Hostility to the inconvenience of reopening closed
cases blends with genuine skepticism about the probity of efforts
to do so. The pertinent rules, a mixture of judge-made and legis-
lative standards, are facially demanding.®* Furthermore, in ap-
plying the law to specific facts, courts favor the government on
matters like witness credibility.” But nonetheless, deserving
prisoners sometimes win.®® All things considered, new trial mo-

85. The case law on this topic is vast. Useful annotatiofxs, on which the following
general discussion relies heavily, include; Tim A. Thomas, Annotation, Standard for
Granting or Denying New Trial in State Criminal Case on Basis of Recanted Testi-
mony—Modern Cases, 77 A.L.R.4th 1031 (1990) [hereinafter Thomas, State Annota-
tion]; Tim A. Thomas, Annotation, Recantation of Testimony of Witness as Grounds
for New Trial—Federal Criminal Cases, 94 AL.R. FED. 60 (1989); [hereinafter Thom-
as, Federal Annotation]; Sonja A. Soehnel, Annotation, What Standard, Regarding
Necessity for Change of Trial Result, Applies in Granting New Trial Pursuant to
Rule 33 of Federal Rules of Criminal Procedure for Newly Discovered Evidence of
False Testimony by Prosecution Witness, 59 A.L.R. FED. 657 (1982); John A. Glenn,
Annotation, What Constitutes “Newly Discovered Evidence” Within Meaning of Rule
33 of Federal Rules of Criminal Procedure Relating to Motions for New Trial, 44
AL.R. FED. 13 (1979). But apart from comments on specific decisions, academic work
on the subject is sparse. It consists mainly of student work and tends to focus on
recantations. See, e.g., Janice J. Repka, Comment, Rethinking the Standard for New
Trial Motions Based upon Recantations as Newly Discovered Evidence, 134 U. PA. L.
REV. 1433 (1986); Daniel Wolf, Note, I Cannot Tell a Lie: The Standard for New
Trial in False Testimony Cases, 83 MICH. L. REv. 1925 (1985).

86. See, e.g., Sawyer v. Whitley, 112 S. Ct. 2514, 2519 (1992) (referring to “rigor-
ous standards for granting such motions”); United States v. Gordils, 982 F.2d 64, 72
(2d Cir. 1992), cert. denied, 113 S. Ct. 1953 (1993) (stating that a “ ‘district court
must exercise “great caution” in determining’ ” such motions and may grant them
“‘only “in the most extraordinary circumstances” ’ ”) (quoting United States v.
Imran, 964 F.2d 1313, 1318 (2d Cir. 1992) (quoting United States v. DiPaolo, 835
F.2d 46, 49 (2d Cir. 1987), cert. denied, 113 S. Ct. 626 (1992))).

87. That conclusion derives from a survey of many decisions. See generally supra
note 85 (citing pertinent annotations).

88. See, e.g., Casias v. United States, 337 F.2d 354 (10th Cir. 1964) (third party
_confessed to crime); Ledet v. United States, 297 F.2d 737 (5th Cir. 1962) (owner of
car in which heroin was found recanted testimony implicating defendant, a passen-
ger, in narcotics violation); United States v. Flynn, 130 F. Supp. 412 (S.D.N.Y. 1955)
(recanting informant gave false testimony against allegedly subversive defendants),
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tions afford a modicum of due process to inmates with Herrera
claims, capital or otherwise, so long as their proffers are not
summarily rejected on account of inflexible time limitations.®
The so-called Berry standard for evaluating newly discovered
evidence holds sway in many states and a number of federal
circuits.” This test requires that the evidence have come to
light after trial, not been obtainable earlier in the exercise of
due diligence,” and be more than merely cumulative or im-
peaching. Rather, the new facts must be so important as proba-
bly to cause a different result upon retrial.®* When dealing with
a recantation, several jurisdictions (mainly federal) employ the
alternative Larrison test.® In order to grant relief under
Larrison, the court must feel “reasonably well satisfied” that a
material witness’ story was a lie* and that, without it, the

cert. denied, 348 U.S. 909 (1955).

89. See infra text accompanying notes 127-28.

90. It derives from the nineteenth century Berry v. State, 10 Ga. 511 (1851). See
id. at 527-28 (outlining the requirements for application for a new trial). For a dis-
cussion of its requisites, see Sharon Cobb, Note, Gary Dotson as Victim: The Legal
Response to Recanting Testimony, 35 EMORY L.J. 969, 973-75 (1986); Thomas, State
Annotation, supra note 85, § 4; Thomas, Federal Annotation, supra note 85, § 3.

91. Cf United States v. Munchak, 338 F. Supp. 1283 (S8.D.N.Y.) (holding that the
duty of diligent inquiry is not suspended during appeal, especially where counsel has
been alerted to possibly significant facts), affd, 460 F.2d 1407 (2d Cir.), cert. denied,
409 U.S. 915 (1972). The duty of diligence also demands, in some jurisdictions, that
the defendant make his motion promptly after discovering the evidence. See, e.g.,
N.Y. CRiM. PRoC. LAW § 440.10(1)(g) (Consol. 1986).

92. Some courts and commentators speak in terms of “acquittal” instead of “differ-
ent result.” See, e.g., Thomas, Federal Annotation, supra note 85, § 3, at 65. The
variance reflects confusion over whether the appropriate measure should be 12 jurors
or a hung jury. In real life, the distinction likely makes no difference. Wolf, supra
note 85, at 1933 n.28.

93. It is named after Larrison v. United States, 24 F.2d 82 (7th Cir. 1928). For a
discussion of its criteria, see Case Comment, Criminal Procedure: Minnesota Adopts
the Larrison Standard for Granting a New Trial Because of Newly Discovered Evi-
dence: State v. Caldwell, 67 MINN. L. REv. 1314 (1983) fhereinafter Caldwell Case
Comment]; Repka, supra note 85, at 1439-40; Thomas, State Annotation, supra note
85, § 3; Soehnel, supra note 85, § 4. There are also hybrid versions of both the
Berry and Larrison standards. See Thomas, Federal Annotation, supra note 85, § 5.
Finally, the law in some places in unsettled. See Soehnel, supre note 85, § 5.

94. At least one state has extended the standard to nonperjurious mistaken testi-
mony. Caldwell Case Comment, supra note 93, at 1318 (treating State v. Caldwell,
322 N.W.2d 574 (Minn. 1982)).
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jurors’ conclusion “might” have been altered.” In addition, a
variation of Berry’s due diligence requirement demands that the
movant either have been surprised by the perjury and unable to
meet it or have been unaware of its falsity until later.%

Much ink has been spilled on such questions as which stan-
dard better balances the State’s interests against the
defendant’s” and whether claims of perjured testimony call for
distinctive treatment at all.*® They do not concern me here. For
present purposes, taking controlling law as a given, I wish to
highlight some difficulties routinely faced by those who would
use it to their advantage.

First, as mentioned, courts harbor a deep suspicion of this
type of motion, especially when it rests on a recantation.”® That

95. Larrison, 24 F.2d at 87-88. )

96. Larrison seems less strict than Berry in ‘this regard. See Caldwell Case Com-
ment, supra note 93, at 1319-20.

97. Critics of the Larrison standard contend that its leniency regarding the likeli-
hood that the jury would have acted differently, absent the since-retracted perjury,
see supra text accompanying note 95, leads many courts to “violate it in application”
by concluding that the verdict would not have changed or failing to find that the
testimony at trial was false. United States v. Stofsky, 527 F.2d 237, 245-46 (2d Cir.
1975), cert. denied, 429 U.S. 819 (1976); Caldwell Case Comment, supra note 93, at
1318-19; Wolf, supre note 85, at 1930-31. For this reason, it has lost ground in re-
cent years. See, e.g., United States v. Krasny, 607 F.2d 645 (9th Cir. 1979) (declin-
ing to follow Larrison in a case of first impression); Stofsky, 527 F.2d at 246 (aban-
doning Larrison).

98. Compare, e.g., Wolf, supra note 85, at 1945-47 (arguing that a more lenient
test for false testimony cases is justified) with Ronald L. Carlson, False or Sup-
pressed Evidence: Why a Need for the Prosecutorial Tie?, 1969 DUKE L.J. 1171, 1186
n.42 (“Any such distinction appears irrational.”) and Caldwell, 322 N.W.2d at 596-97
(Peterson, J., dissenting) (viewing the distinction as artificial). It should be stressed
that a prosecutor’s knowing introduction or toleration of perjured evidence (not under
discussion now) amounts to constitutional error almost always warranting reversal.
See infra text accompanying note 236.

99. Repka, supra note 85, at 1434-35, 1440-47; see, e.g., United States ex rel.
Sostre v. Festa, 513 F.2d 1313, 1318 (24 Cir.) (stating that traditionally, recantation
is regarded “ ‘with the utmost suspicion’ ”) (citations omitted), cert. denied, 423 U.S.
841 (1975); People v. Shilitano, 112 N.E. 733, 736 (N.Y. 1916) (“There is no form of
proof so unreliable as recanting testimony.”). For a differing opinion, see United
States v. Ramsey, 726 F.2d 601, 606 (10th Cir. 1984) (McKay, J., concurring in part
and dissenting in part). The reasons for the mistrust include fear of defense manipu-
lation of the recanter “by duress, bribery, or misplaced sympathy,” Repka, supra
note 85, at 1442 (footnote omitted), the witness’ often close association with the de-
fendant, and the fact that recantations are sometimes withdrawn. See Cobb, supra
note 90, at 987-91; see, e.g., United States v. Ramsey, 761 F.2d 603 (10th Cir. 1985)
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bias shades their view of defense witness’ credibility, which
becomes a key issue when a former state’s witness changes sides
and offers a revised account of relevant events that the prisoner
now tenders. While Herrera’s affidavits did not contain repudia-
tions of prior testimony, others’ submissions often do.!”® Re-
gardless, however, no belatedly proffered evidence can help the
proponent unless the judge deems it at least potentially believ-
able, whether or not she, in fact, believes it."*

Beyond needing to overcome the general attitude of increduli-
ty, defendants who move for a new trial confront particular legal
obstacles that, for many, prove insurmountable. Rigid statutes of
limitation, as we have seen,' may slam the door in the
applicant’s face. Further, for those not barred at the outset,
Berry’s probable-acquittal standard is hard to meet.’® Admit-
tedly, the mere possibility of a changed outcome would apparent-

(finding the repudiated recantation to be false), cert. denied, 474 U.S. 1082 (1986).
The presumption against the reliability of such evidence also stems from prudential
concerns for finality and judicial economy. See Warren Lupel, Recanted Testimony:
Procedural Alternatives for Relief from Wrongful Imprisonment, 35 DEPAUL L. REV.
4717, 478 (1985); Cobb, supra note 90, at 991-92; Repka, supra note 85, at 1443.
100. The recent release of an Alabama death row inmate, Walter McMillian, on
grounds of innocence hinged largely on such retractions. See Peter Applebome, Ala-
bama Releases Man Held on Death Row for Six Years, N.Y. TIMES, Mar. 3, 1993, at
Al. McMillian, however, did not secure judicial relief on that accounf but rather
because of a violation of his Brady right to disclosure of exculpatory evidence. See
McMillian v. State, 616 So. 2d 933 (Ala. Crim. App. 1993). After the defendant won
in court, the State acknowledged his lack of guilt and dismissed the charges. Inno-
cent Man Freed from Alabama’s Death Row, 4 ALA. CAPITAL REP. 25 (1993). See also
Innocence and Execution, WASH. POST, Apr. 17, 1993, at A22 (noting that Randall
Dale Adams, chronicled in the movie The Thin Blue Line, had once come within
three days of execution but later was freed when the State’s chief witness wholly
recanted).

101. The Larrison test expressly calls for the court to decide whether a material
witness lied. See supra text accompanying note 94. But Berry implicitly requires the
court to make a threshold determination of the credibility of the new evidence in
order to assess whether its introduction at a retrial would probably cause a better
outcome for the defendant. See Caldwell Case Comment, supra note 93, at 1324;
Cobb, supra note 90, at 978, 994 & n.120. In the context of recantations, some juris-
dictions explicitly add to the Berry criteria the need for a finding of credibility.
Thomas, State Annotation, supra note 85, at 1036 n.3; see, e.g., State v. Norman,
652 P.2d 683, 689 (Kan. 1982).

102. See supra note 24 and accompanying text.

103. It is not, though, as preclusive as the rule of Jackson. See supra text accom-
panying notes 77-80.
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ly. satisfy Larrison. But Larrison is a minority rule and applies
just to recantations. Significantly, too, the prevailing distrust of
turncoat witnesses has led courts to toughen this lenient test in
practice.’* Whatever the applicable standard, moreover, appel-
late courts will reverse denials of relief only for clear abuse of
discretion.'®

A major problem for prisoners seeking a second trial (above
all, capital inmates) stems from the “due diligence” requirement,
which constitutes one of the Berry criteria and surfaces in atten-
uated form in the Larrison standard. Together with the new-
ness element, common to both, it demands that the evidence in
question have been unknown and not reasonably discoverable at
the time of trial.’” Although powerful recent developments
like PCR-DNA testing have led to redress for some .defen-
dants,'® applicants typically cannot rely on scientific innova-

104. See supra note 97. A few Berry jurisdictions, on their part, have liberalized
the rules in cases in which the victim or sole prosecution witness recants. See
Repka, supra note 85, at 1452-54; Thomas, State Annotation, supra note 85, § 9; see,
e.g., State v. Rolax, 529 P.2d 1078 (Wash. 1974) (holding that it was an abuse of
discretion to deny a new trial when the defendant was convicted only on the testi-
mony of the recanter). Further, insofar as courts make credibility determinations .
pursuant to both Larrison and Berry, see supra note 101, the Berry approach is
better than the dominant Larrisor approach for the defendant. The latter test, liter-
ally applied, considers the strength of the State’s evidence without the perjury; the
former envisions the jury’s having both versions of the story before it. Soehnel, su-
pra note 85, § 2. Thus, under Larrison, the judge evaluates the impact of the new
matter merely on the government’s substantive proof, Wolf, supra note 85, at 1932-
33; under Berry, by contrast, she appraises its impeachment value as well. See Unit-
ed States v. Stofsky, 527 F.2d 237, 245-46 (2d Cir. 1975), cert. denied, 429 U.S. 819
(1976).

105. See Cobb, supra note 90, at 979-80; see, e.g., United States v. Steel, 458 F.2d
1164, 1166-67 (10th Cir. 1972).

106. See supra text accompanying notes 91, 96. The ensuing remarks draw heavily
on Glenn, supra note 85.

107. See Glenn, supra note 85, § 2[al, at 21.

108. Two of these were Kirk Bloodsworth (imprisoned for murder and other crimes
and, at one stage, sentenced to death) and Tony Snyder, convicted of rape. In nei-
ther case, though, did the defendant obtain relief through a new trial motion. After
testing revealed their innocence, Bloodsworth persuaded the State’s Attorney in Bal-
timore, Maryland to dismiss the charges against him and Snyder received executive
clemency from Governor Douglas Wilder of Virginia. See Paul W. Valentine, Jailed
for Murder, Freed by DNA, WASH. POST, June 29, 1993, at Al, Al2; Jim Dwyer,
Justice from a Lab Instead of a Court, N.Y. NEWSDAY, Apr. 26, 1993, at 2. See gen-
erally Innocence and Execution, supra note 100, at A22 (noting that proof of inno-
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tions. Rather, when proffering new experts, they tend to invoke
familiar techniques—for instance, fingerprint identifica-
tion—that often were used before by the State, in an effort to
present fresh results helpful to them.'” Frequently, too,
movants produce solely non-scientific matter, as did
Herrera—for example, statements of purported witnesses to
relevant events, who may or may not have testified e