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HOW TO MAKE SENSE OF SUPREME COURT STANDING
CASES� A PLEA FOR THE RIGHT KIND OF REALISM

RichardH. Fallon, Jr.*

ItisacommonplacethattheJusticesoftheSupremeCourtroutinelymanipulate
standing doctrine to promote their ideological goals, that the Court�s pattern of
decisionsisthereforeincoherent, andthatseekingtomakesenseofstandingdoctrine
is a fool�s errand.1 Theelementsofthisindictmentdonotwhollylackfoundationin
fact. Iftheywereutterlybaseless, thefamiliarview wouldpresumablynothave
achievedtheprominencethatithas.2 Butjudgesandlawyerscannotactonthe

* RalphS. Tyler, Jr. ProfessorofConstitutionalLaw, HarvardLawSchool. I am grateful
toNikoBowieandCaitlinHalpernforextraordinaryresearchassistance.

1 See, e.g., LeeA. Albert, Justiciability and Theories of Judicial Review:A Remote
Relationship, 50 S. CAL. L. REV. 1139, 1154 (1977) (�[G]eneralized articulations of injury
isolatedfrom theclaim invitechargesofinconsistency, selectivity, andadhocdecision-
making;judicialexpressionsofskepticism aboutthemerits, predictablycommonplaceinsuch
standing decisions, provide further support for such charges.�); Abram Chayes, Foreword,
The Supreme Court, 1981 Term�Foreword: Public LawLitigation and the Burger Court,
96 HARV. L. REV. 4, 59 (1982) (�[U]nder the current formula the decision whether to grant
standingnecessarilyimplicatesthemeritsofthe case to some degree.�); William A. Fletcher,
Standing:Who Can Sue to Enforce A Legal Duty?, 65 ALA. L. REV. 277, 286�87 (2013)
(arguing that recent standing decisions �respond to the Court�s perception of political reality�
and find standing for individuals and groups with �increasing political influence�); Henry
P. Monaghan, Constitutional Adjudication:The Who and When, 82 YALE L.J. 1363, 1380
(1973) (�[T]he criteria [for standing] have become confused and trivialized.�); Gene R.
Nichol, Jr., RethinkingStanding, 72 CALIF. L. REV. 68, 68�69 (1984) (�Observers, with just
cause, regularlyaccusetheSupremeCourtofapplyingstandingprinciplesinafashionthat
isnotonlyerratic, butalsoeminentlyfrustratinginview ofthesupposedthresholdnatureof
the standing inquiry.� (internal footnote omitted)); Richard J. Pierce, Jr., Is StandingLawor
Politics?, 77 N.C. L.REV. 1741, 1743 (1999) (�The doctrinal elements of standing are nearly
worthlessasabasisforpredictingwhetherajudgewillgrantindividualswithdifferinginterests
accesstothecourts. . . . Ineach[offiveillustrative]case[s], theJusticesdividedeitherfive-
to-four or six-to-three on the standing issue. In each case, the �votes� of the Justices were as
easytopredictasthevotesoftheirideologicalcounterpartsinthelegislature. Liberalsvoted
tograntaccesstothecourtstoenvironmentalists, employees, andprisoners, butnottobanks.
Conservativesvotedtograntaccesstobanks, butnottoenvironmentalists, employees, or
prisoners.� (internal footnote omitted)); Mark V. Tushnet, The NewLawof Standing:A Plea
for Abandonment, 62 CORNELLL.REV. 663, 663 (1977) (�[T]he law of standing lacks a rational
conceptualframework. . . . Decisionsonquestionsofstandingareconcealeddecisionsonthe
merits of the underlying constitutional claim.�); Steven L. Winter, The Metaphor of Standing
and the Problem of Self-Governance, 40 STAN. L. REV. 1371, 1372 (1988) (�It is almost de
rigueur for articles on standing to quote Professor Freund�s testimony to Congress that the
concept of standing is �among the most amorphous in the entire domain of public law.��).

2 See Nichol, supra note 1, at 68�69.
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106 WILLIAM & MARY BILL OF RIGHTS JOURNAL [Vol. 23:105

premise that standing doctrine makes no sense�at least when they write opinions
orbriefsorarguetoacourt. Law professorshavenosimilarobligationtoportray
standingasreflectingcoherentcategoriesorprinciples. Intheirroleasseekersof
truth, theyarefreetoshoutthattheemperorhasnoclothesandthatthereisnolaw,
onlypoliticsordisorder, insofarasstandingisconcerned.3 ButI believethatlaw
professorserriftheygiveuptooeasilyonmakingsenseofSupremeCourtstanding
opinions. Muchmoreoftenthannot, itispossibletoidentifypatternsorcategoriesinto
which the Court�s decisions divide and to reach correspondingly defined predictions
abouttheirfutureimplications.4

Using the Supreme Court�s most-analyzed standing opinions from its 2012 Term

as test cases, in this short Essay I defend what I shall call �the right kind of Realism,�

or more frequently �doctrinalist Realism,� as an approach to reading standing cases

andfindingcoherenceinstandingdoctrine. LegalRealistthoughthasmanystrands.5

I havenointerestintryingtotraceallofthem orinenteringthedebateaboutwhichis

mostcentralorimportant. Nevertheless, mythesisdrawsinspirationfrom thestrand

ofLegalRealism thatemphasizesthedistinctionbetweentheformsofwordsthat

judgesuseinlayingdownanddescribinglegaldoctrineandthekindsoffactsthat

actuallydrivejudicialdecisions. Thisform ofRealism isnotnihilist. Itcounselsthe

parsingofopinionstoidentifytheiroperativefactsagainstbackgroundpatternsthat

couldalsofacilitatepredictionsofresultsinfuturecases.6 Inmyview, asI shall

explain, Realistanalysisofthiskindcouldalsobearonhow judgesshould, andnot

merelywould, makesubsequentdecisions. Inseekingprescriptionsforhow judges

shoulddecidecases, Realism ofthekindfrom whichI draw inspirationisoftenopen

totheinsightsofsocialscience.7 Butitalsoinsiststhatthelaw, ifrightlyunderstood,

3 See sourcescitedinsupra note1.
4 See HenryE. Smith, Modularity in Contracts:Boilerplate and Information Flow, 104

MICH. L. REV. 1175, 1215 (2006).
5 See, e.g., BrianLeiter, American Legal Realism, in A COMPANION TO PHILOSOPHY OF

LAW AND LEGAL THEORY 249, 249�66 (Dennis Patterson ed., 2d ed. 2010) (discussing
central strands of realism including the �idiosyncrasy wing� and the �sociological wing�);
VictoriaNourse& GregoryShaffer, Varieties of New Legal Realism:Can a New World
Order Prompt a New Legal Theory?, 95 CORNELL L. REV. 61, 71�90 (2009) (surveying
scholarship that calls itself �new legal realism� including �behaviorists,� �contextualists,�
and �institutionalists�); William Twining, Talk About Realism, 60 N.Y.U. L. REV. 329, 343
(1985) (arguing that �nearly all unqualified, nontrivial generalizations about Realism are
false,� because the Realist Movement involved dozens of scholars and at least five different
perspectives on Realism�as a theory of law, atheoryofadjudication, anihilisticcritiqueof
formalism, asearchforalternativestoLangdellism, andapoliticalorideologicalinterpre-
tationofcourtopinions).

6 See, e.g., ThurmanArnold, The Restatement of the Lawof Trusts, 31 COLUM. L. REV.
800 (1931);William A. Fletcher, The Structure of Standing, 98 YALE L.J. 221 (1988);Smith,
supra note 4, at 1214�19.

7 See, e.g., ThomasJ. Miles& CassR. Sunstein, The NewLegal Realism, 75 U. CHI. L.
REV. 831, 831�35 (2008) (contrasting �standard pattern� realism with the recent emphasis
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typicallymakessenseinitsownterms.8 Infiguringoutwhatthelaw is, however,

itinsiststhatoneshouldnotbemesmerizedbythebarewordsofjudicialopinions,

abstractedfrom thefactsthatevokedthem.9

In suggesting that there is more order to the Supreme Court�s standing decisions

than meetstheeyesofmany contributorsto theliteratureon standing, and in

championing a doctrinal Realist strategy of reading the Court�s opinions to identify

operativefactsandbackgroundpatternsthattheCourtdoesnotalwaysexpressly

markassuch, I floataverylargethesisthatI shallnotevenattempttodevelopfully

inthisshortEssay. Myapproachismoresuggestivethandefinitive. Moreprecisely,

my strategy focuses on the Court�s three most important standing cases from the

2012 Term: Clapper v. Amnesty International USA,10 United States v. Windsor,11

andHollingsworth v. Perry.12 Each invites, andeachhasattracted, criticism as

unprincipled, manipulative, andinconsistentwithprecedent.13 Buteachalsoteaches

generalizablelessons, albeitlessonsofdifferentkinds, abouthow theCourthas

decidedstandingcasesinthepastandwilllikelydecidestandingcasesinthefuture.

In at least the first two of these three cases, the Court�s approach reflects recurring

distinctionsofwhichlowercourtsshouldtakeaccountinrulingonstandingissues.14

TheEssaycomprisessixbriefParts. PartI describesthestandingissuesand

analysisinClapper, Windsor, andHollingsworth andsketchessomeofthecriticisms

towhicheachdecisionhasappearedvulnerable. PartII describesthedoctrinalist

RealistapproachthatI believewouldprovidemorefruitfulinterpretationsofthese

casesandbetterpredictoutcomesoffuturecasesthandoapproachesthatpurportto

take the Court�s language in standing casesatfacevalue. PartsIII, IV, andV respec-

tivelydiscussClapper, Windsor, andHollingsworth andseektoprovidesomeofthe

on �testable hypotheses and large data sets�); John Henry Schlegel, American Legal Realism
and Empirical Social Science:From the Yale Experience, 28 BUFF. L. REV. 459 (1979)
(discussingtheinfluenceofsocialscienceonRealism inthe1920s).

8 See, e.g., KarlN. Llewellyn, Some Realism About Realism�Responding to Dean
Pound, 44 HARV. L. REV. 1222, 1240 (1931).

9 See, e.g., id. at1223;KarlN. Llewellyn, A Realistic Jurisprudence�The Next Step,
30 COLUM. L. REV. 431, 447 (1930) (arguing that there are �real �rules� and rights� distinct
from �paper rules and rights�); Herman Oliphant, A Return to Stare Decisis, 14 A.B.A. J. 71,
159 (1928) (�Not the judges� opinions, but which way they decide cases will be the dominant
subject matter of any truly scientific study of law.�); Roscoe Pound, Lawin Books and Law
in Action, 44 AM. L. REV. 12, 15 (1910) (noting distinctions �between the rules that purport
to govern the relations of man and those that in fact govern them�).

10 133 S. Ct. 1138 (2013).
11 133 S. Ct. 2675 (2013).
12 133 S. Ct. 2652 (2013).
13 See, e.g., DougMataconis, Prop 8, DOMA, and Standingin the Supreme Court,

OUTSIDE THE BELTWAY (June28, 2013), http://www.outsidethebeltway.com/prop-8-doma
-and-standing-in-the-supreme-court/.

14 Id.
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kindsofinsightthatdoctrinalistRealism promises. ThosePartsalsoadvancemore

general suggestions for making �realist� sense of standing cases besides the three on

whichthisEssaycentrallyfocuses. ThelastPartoffersabriefconclusion.

I. THREE STANDING CASES FROM THE 2012 TERM

Sincethe1970s, theSupremeCourthasrecurrentlydescribed thetestfor

standingtosueinfederalcourtashavingthreeelementsthatholdinvariablyinboth

constitutionalandstatutorycasesalike.15 Inordertohavestandingtosue, aplaintiff

orappellantmustestablishinjuryinfact, causation, andredressability.16 Inthelit-

erature on standing, the complaint sounds recurrently that the Court�s application

ofthistestbetraysrampantinconsistency: theCourtvariestheelementsfrom case

tocase, typicallydependingonwhetheramajorityoftheJusticesarefriendlyor

hostiletoaclaim onthemerits.17 Atleastonthesurface, Clapper, Windsor, and

Hollingsworth allfurnishfodderforthosewhowishtopresscriticismsofthiskind.18

A. Clapper

TheplaintiffsinClapper v. Amnesty International USA19 wereU.S. citizens

residingintheUnitedStateswhosoughttochallengetheconstitutionalityofan

amendmenttotheForeignIntelligenceSurveillanceAct(FISA) underwhich, they

alleged, thedefendantfederalofficialswerelikelytointercepttheircommunications

withnon-Americansabroad.20 Byavoteof5 to4, inanopinionbyJusticeAlito, the

Supreme Court denied standing based on the plaintiffs� failure to establish that an

injury-in-fact was �certainly impending,�21 despite the plaintiffs� averment that their

15 Forearlyiterations, see, e.g., Linda R.S. v. Richard D., 410 U.S. 614, 617�18 (1973);
Simon v. E. Ky. Welfare Rights Org., 426 U.S. 26, 38�39 (1976).

16 See, e.g., Ariz. ChristianSch. TuitionOrg. v. Winn, 131 S. Ct. 1436, 1442 (2011)
(quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 560�61 (1992)); Summers v. Earth
IslandInst., 555 U.S. 488, 493 (2009);FriendsoftheEarth, Inc. v. Laidlaw Envtl. Servs.
(TOC), Inc., 528 U.S. 167, 180�81 (2000).

17 See Pierce, supra note1, at1743.
18 See Mataconis, supra note13.
19 133 S. Ct. 1138 (2013).
20 ThechallengedamendmentpermittedtheAttorneyGeneralandDirectorofNational

Intelligence, withtheauthorizationoftheForeignIntelligenceSurveillanceCourt, toauthorize
�the targeting of persons reasonably believed to be located outside the United States to
acquire foreign intelligence information.� Id. at1144 (quoting50 U.S.C. §1181a(2006 &
Supp. V 2011)). The amendment also required �minimization procedures� to restrict the
collectionofinformationaboutpersonswithintheUnitedStates. Id. at1145.

21 See id. at 1143 (�[R]espondents� theory of future injuryistoospeculativetosatisfythe
well-established requirement that threatened injury must be �certainly impending.�� (citing
Whitmorev. Arkansas, 495 U.S. 149, 158 (1990)).
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workasscholars, lawyers, andjournalistsrequiredthem tocommunicatewithover-

seaspartieswhom thegovernmentbelievedtobeaffiliatedwithterroristgroups.22 The

majority dismissed the plaintiffs� claims of likely future injury as too �speculative�

togroundstandinginlightofuncertaintiesthatthegovernmentwouldtargettheover-

seaspartieswithwhom theplaintiffscommunicated, thatanyattempttointercept

communicationswouldsucceed, andthatanysuccessfulinterceptionswouldinclude

communicationswiththeplaintiffs.23 JusticeAlitoalsoreasonedthatanyinjurythat

theplaintiffsmightsuffercouldnotbecausallytracedtothechallengedamendment,

sincethegovernmentmightsubjectthem tosurveillancebyothermeansorunder

othersourcesofauthority.24

JusticeBreyer, joinedbyJusticesGinsburg, Sotomayor, andKagan, dissented.25

JusticeBreyerpointedoutthatalthoughsomepastCourtdecisionshadreferredtoa

need for �certainly impending� injury in order for a plaintiff to have standing to seek

injunctive relief, future injury is seldom if ever �absolutely certain.�26 Havingsonoted,

Justice Breyer cited a long roster of cases in which the Court had �entertain[ed] actions

forinjunctionsandfordeclaratoryreliefaimedatpreventingfutureinjuresthatarerea-

sonably likely or highly likely . . . to take place.�27 InClapper, given the government�s

22 Id. at1157.
23 Id. at1143.
24 See id. at1149.
25 See id. at1155 (Breyer, J., dissenting).
26 See id. at1160 (Breyer, J., dissenting).
27 [R]ecognizing that �imminence� is concededlyasomewhatelasticcon-

cept,� Lujan [v. Defenders of Wildlife, 504 U.S. 555, 565, n.2 (1992)],
the Court has referred to, or used (sometimes along with �certainly
impending�) other phrases such as �reasonable probability� that suggest
lessthanabsolute, orliteralcertainty[thatinjurywillsoonoccur]. See
Babbitt [v. Farm Workers, 442 U.S. 289, 298 (1979)] (plaintiff �must
demonstratearealistic danger of sustaining a direct injury� (emphasis
added));Friends of the Earth, Inc. v. LaidlawEnvironmental Services
(TOC), Inc., [528 U.S. 167, 190 (2000)] (�[I]t is the plaintiff�s burden to
establish standing by demonstrating that . . . the defendant�s allegedly
wrongful behavior will likely occur or continue�). See alsoMonsanto
Co. v. Geertson Seed Farms, [130 S. Ct. 2743, 2754�55 (2010)]
(���reasonable probability��� and �substantial risk�); Davis [v. FEC,
554 U.S. 724, 734 (2008)] (�realistic and impending threat of direct
injury�); MedImmune, Inc. v. Genentech, Inc., [549 U.S. 118, 129
(2007)] (�genuine threat of enforcement�);Department of Commerce
v. United States House of Representatives, [525 U.S. 316, 333 (1999)
(�substantially likely� (internal quotation marks omitted));Clinton v.
City of NewYork, [524 U.S. 417, 432 (1998)] (�sufficient likelihood of
economic injury�); Pennell v. San Jose, [485 U.S. 1, 8 (1988)] (�realistic
danger� (internal quotation marks omitted)); Blum v. Yaretsky, [457
U.S. 991, 1001 (1982)] (�quite realistic� threat); Bryant v. Yellen, [447
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pastbehavioranditshighmotivationtointerceptcommunicationswithsuspected

terroristgroups, hethoughtinjurysufficientlylikelyforstandingtoexist.28

The majority responded in a footnote to the dissenting opinion�s complaint about

shiftingstandardsfordetermininghow likelyorimminentaninjurymustbeinorder

togroundstanding.29 Eveniftherelevantstandardrequiredonlylikely, ratherthan

�certainly impending,� injury, the plaintiffs had failed to meet even the lower standard,
JusticeAlitowrote.30 Headdedafurtherexplanationinthetext:

[W]ehaveoftenfoundalackofstandingincasesinwhichthe

Judiciaryhasbeenrequestedtoreview actionsofthepolitical

branchesinthefieldsofintelligencegatheringandforeignaf-

fairs. . . . [The]assumptionthatifrespondentshavenostandingto
sue, noonewouldhavestanding, isnotareasontofindstanding.31

Themostpredictablecriticism ofClapper largelyechoesthedissentingopinion:

based on misplaced hostility to the plaintiffs� claim on the merits, the majority manip-

ulativelyanddoctrinallyinconsistentlyelevatedthelikelihoodoffutureinjurythat

aplaintiffneedstodemonstrateinordertoestablishstanding.32

B. Windsor

Onthemerits, United States v. Windsor33 presentedanequalprotectionchal-

lengetoSection3 ofthefederalDefenseofMarriageAct(DOMA), whichdenied

federalrecognitiontogaymarriagesthatarevalidasamatterofstatelaw.34 Prior

totheinitiationofthelitigation, thePresidentandAttorneyGeneralconcludedthat
Section3 wasunconstitutional.35 Havingdoneso, theynotifiedCongressthatthey

wouldnotdefendtheprovisionincourt.36 Nevertheless, theAdministrationcontinued

to enforce DOMA until the courts had determined the law�s constitutionality and,

accordingly, deniedWindsorthe$363,053 estatetaxrefundtowhichshewould

U.S. 352, 367�68 (1980)] (�likely�); Buckley v. Valeo, [424 U.S. 1, 74
(1976)] (per curiam) (�reasonable probability�).

Id. at1160-61(Breyer, J., dissenting).
28 Id. at1155 (Breyer, J., dissenting).
29 Id. at1150 n.5.
30 Id.
31 Id. at1147, 1154 (citingUnitedStatesv. Richardson, 418 U.S. 166, 167�70 (1974);

Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208, 209�11 (1974); Laird v.
Tatum, 408 U.S. 1, 11�16 (1972)).

32 See id. at1165 (Breyer, J., dissenting).
33 133 S. Ct. 2675 (2013).
34 Id. at2683.
35 Id.
36 Id.
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have been entitled if she were recognized as her deceased partner�s lawful spouse.37

WiththeAdministrationofferingnolegalresistanceinsuitschallengingSection3

ofDOMA, theHouseofRepresentativesauthorizeditsBipartisanLegalAdvisory

Group(BLAG) tointerveneonitsbehalf.38 Whenthedistrictcourtandthenthecourt

ofappealsheldDOMA unconstitutionalinpertinentpart, theUnitedStatesandBLAG

bothsoughtcertiorari.39 Onitsownmotion, theCourtappointedanamicacuriaeto

arguethepositionthattheCourtlackedjurisdictiontohearthedisputebecausethe
UnitedStatesagreedwiththeprevailingparty, Windsor, abouttheconstitutional

issuethatitaskedtheSupremeCourttoreview.40

Writing for a 5�4 majority, Justice Kennedy upheld the standing of the United

States to invoke the Court�s jurisdiction.41 Hisexplanationbeganwithaproposition

with which all agreed: the district court had jurisdiction over Windsor�s suit to recover

money she had lost as a result of the government�s refusing to treat her as the spouse

ofherdeceasedpartner.42 Regardless of the government�s abstract views about the

constitutionalityofDOMA, shehadsufferedaninjuryinfact, forwhichshehad

standingtoseekredress.43 AfterWindsorprevailedinthelowercourts, theissueshifted

to whether �the United States retains a stake sufficient to support Article III jurisdiction

on appeal� as a result of the order to it �to pay Windsor the refund she seeks.�44 The

answerwasyes, JusticeKennedyreasoned, becauseanobligationtopayfundsoutof

theTreasuryconstitutedanactualorthreatenedfinanciallosstothegovernment.45

AfterconcludingthattheUnitedStatessatisfiedtheArticleIII requisitesfor

standing, theCourtnotedthatitsexerciseofjurisdictionwasalsogovernedby

�prudential� considerations.46 ButtheCourtfoundnoprudentialreasonstodecline

to resolve the case on the merits: the presence of BLAG as an intervenor and its �sharp

adversarialpresentationoftheissuessatisfie[d]theprudentialconcernsthatotherwise

mightcounselagainsthearinganappealfrom adecisionwithwhichtheprincipal

parties agree.�47 Infact, thebalanceofprudentialconcernscuttheotherway:

WerethisCourttoholdthatprudentialrulesrequireittodismiss

thecase, and, inconsequence, thattheCourtofAppealserredin

failingtodismissitaswell, extensivelitigationwouldensue.

37 Id. at 2683�84.
38 Id. at2684.
39 Id.
40 Id.
41 Id. at2689.
42 Id. at 2684�85.
43 Id. at2685.
44 Id. at2686.
45 Id.
46 Id. at2687.
47 Id. at2688.
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Thedistrictcourtsin94 districtsthroughouttheNationwouldbe

withoutprecedentialguidancenotonlyintaxrefundsuitsbut

also in cases involving the whole of DOMA�s sweep involving

over1,000 federalstatutesandamyriadoffederalregulations.48

HavingupheldthestandingoftheUnitedStates, theCourtfounditunnecessaryto

decidewhetherBLAG mighthavehadstandingtoappealinitsownright.49

JusticeScaliadissentedinanopinioninwhichChiefJusticeRobertsandJustice

ThomasjoinedandwithwhichJusticeAlitoagreedinpart.50 �Article III requires not

justaplaintiff(orappellant) whohasstandingtocomplainbutan opposingparty

who denies the validity of the complaint,� Justice Scalia wrote.51 �The question here

is not whether, as the majority puts it, �the United States retains a stake sufficient to

supportArticleIII jurisdiction,�. . . [but] whether there is any controversy (which

requirescontradiction) between the United States and Ms. Windsor.�52 Havingthus

framedthequestion, JusticeScaliaansweredinthenegative.53 JusticeAlitoalso

agreedthatthegovernmentlackedstanding, thoughhe, aloneamongtheJustices,

concluded that BLAG did: �[In] the narrow category of cases in which a court strikes

downanActofCongressandtheExecutivedeclinestodefendtheAct, Congress

both has standing to defend the undefended statute and is a proper party to do so.�54

AnobviouscomparisonwillsufficetoilluminewhatmanyhaveseenasWindsor�s

deviationfrom basicstandingprinciples. Ifanyprivatepartyhadclaimedstandingto

appealfrom ajudgmentthatitacknowledgedtobecorrectonthemerits, itisun-

imaginablethattheSupremeCourtwouldhaveupheldstanding. Butamajorityof

theJusticesclearlywantedtoreachthemeritsinWindsor�and, the criticism con-

tinues, theysimplyrefusedtoallow normallyapplicablestandingprinciplestobar

theway.55

C. Hollingsworth

ThestandingissueinHollingsworth v. Perry56 arosewhenelectedCaliforniaof-

ficialsdeclinedtodefendaballotpropositionenactedbyCaliforniavoters, entitled

48 Id.
49 Id. Forathoughtfulpre-Windsor examinationofthestandingofintervenordefendants,

seeMatthewI. Hall, Standingof Intervenor-Defendants in Public LawLitigation, 80 FORDHAM

L. REV. 1539 (2012).
50 133 S. Ct. 2675, 2697 (2013) (Scalia, J., dissenting).
51 Id. at2701 (Scalia, J., dissenting).
52 Id. (Scalia, J., dissenting).
53 Id. (Scalia, J., dissenting).
54 See id. at 2711�14 (Alito, J., dissenting).
55 See Mataconis, supra note13.
56 133 S. Ct. 2652 (2013).
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Proposition8, thatamendedtheCaliforniaconstitutiontodefinemarriageasaunion
betweenamanandawoman.57 WithCaliforniaofficialstakingnoroleinthecase,

thedistrictcourtallowedtheofficialproponentsofProposition8 tointerveneto

defenditbutruledtheinitiativeunconstitutionalonthemerits.58 Afterreceivinga

certification from the California Supreme Court that �[i]n a postelection challenge to

avoter-approvedinitiativemeasure, theofficialproponentsoftheinitiativeareautho-

rizedunderCalifornialaw toappearandassert the state�s interest in the initiative�s
validity,�59 thecourtofappealsallowedtheproponentstoappealbutalsoconcluded

thatProposition8 violatedthefederalConstitution.60

Despite the certification of the California Supreme Court that Proposition 8�s

proponents were authorized to defend it on the state�s behalf,61 theSupremeCourt

held by a 5�4 vote that the proponents lacked standing to appeal under Article III.62

Writingforthemajority, ChiefJusticeRobertsacknowledgedtheindisputableprop-
osition that �a State has a cognizable interest �in the continued enforceability� of its

laws that is harmed by a judicial decision declaring a state law unconstitutional.�63

He further acknowledged that �[t]o vindicate that interest or any other, a State must

be able to designate agents to represent it in federal court.�64 Butthepetitioners, ac-

cording to the Chief Justice, were mere private citizens who had �no �direct stake�

in the outcome� and could assert only a �generalized grievance� that would not

supportstanding.65 Proposition 8�s proponents were not state officials, the Chief
Justice held, and they could not claim standing as California�s �agents� because, ab-

sent any provision of state law providing for their possible removal, �the most basic

features of an agency relationship [were] missing.�66 A state�s determination that �a

privatepartyshouldhavestandingtoseekreliefforageneralizedgrievancecannot

override our settled law to the contrary,� the Chief Justice wrote.67

InadissentingopinionjoinedbyJusticesThomas, Alito, andSotomayor, Justice
Kennedy argued that California state law �defin[ing] and elaborat[ing] the status of

an initiative�s proponents who seek to intervene in court to defend the initiative after

its adoption� was consistent with federal constitutional requirements and thus

controlling.68 �The initiative�s �primary purpose,� . . . �was to afford the people the

abilitytoproposeandtoadoptconstitutionalamendmentsorstatutoryprovisions

57 Id. at 2659�60.
58 Id. at2660.
59 Id.
60 Id. at 2660�61.
61 Id. at2660.
62 Id. at2668.
63 Id. at2664.
64 Id.
65 Id. at2662.
66 Id. at2666.
67 Id. at2667.
68 Id. at2668 (Kennedy, J., dissenting).
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that their elected public officials had refused or declined to adopt,��69 Justice
Kennedyreasoned, andtheCourthadnoconstitutionalwarranttothwartthisdesign

just �because the proponents cannot point to a formal delegation of authority that

tracks the requirements of the Restatement of Agency.�70

Themostpredictableandperhapsthemosttellingcriticism ofHollingsworth

involves the lack of direct precedent for the Court�s holding.71 A numberofprior

cases, whichChiefJusticeRobertsstruggledtodistinguish, hadpermittedstatesto

authorize officials or agents to litigate on the state�s behalf.72 The majority�s objec-

tionthatastatecannotconferrepresentativeauthorityonanon-officialexceptpur-

suanttowhatJusticeKennedymockedasthestricturesoftheRestatement of Agency

struckmanyobserversasamanipulativedevicefordisposingofacasethatfive

Justicessimplypreferrednottodecideonthemerits.73

II. THE RIGHT KIND OF REALISM�AND ITS PROMISE TO

ILLUMINE STANDING DOCTRINE

IntheintroductiontothisEssay, I suggestedthatmakingsenseoftheSupreme

Court�s standing decisions frequently would require lawyers, judges, and law pro-

fessorstoanalyzethem withwhatI calledtherightkindofRealism. Ingivingfur-

thercontenttothatnotion, I repeatthecaveatthatI expressedearlier. Althoughmy

proposaldrawssomeinspirationfrom astrandofRealistthoughtthatemergedduring

theearlypartofthetwentiethcentury,74 itsnormativeattractivenessdoesnotdepend

onitshistoricalpedigree. Historyissuggestive, butitneednotbearargumentative

weight. Eschewingattemptedhistoricalexegesis, I shallthereforesimplystipulate

that the approach to legal doctrinal analysis to which I assign the label of �the right

kind of Realism� combines three characteristic elements.

First, thiskindofRealism concernsitselflargelywiththepredictionoffuture

judicialdecisions.75 Pastdecisionsareproperlysubjectto analysisalong many

dimensions. The cogency of an opinion�s articulated reasoning properly commands

69 Id. at2671 (Kennedy, J., dissenting).
70 Id. at2668 (Kennedy, J., dissenting).
71 See Mataconis, supra note13.
72 CentralamongthesewasKarcher v. May, 484 U.S. 72 (1987), whichheldthatastate

maydesignateitsspeakerofthehouseorpresidentofthesenatetodefendastatestatutethat
stateexecutiveofficialswillnotdefend.

73 See, e.g., MichaelJ. Klarman, Windsorand Brown: Marriage Equality and Racial
Equality, 127 HARV. L. REV. 127, 146 (2013).

74 See, e.g., sourcescitedsupra note9.
75 See, e.g., LAURA KALMAN, LEGAL REALISM AT YALE, 1927�1960 4�6 (1986) (noting

theRealistgoalofmakingjudicialdecisionsmorepredictable);Llewellyn, supra note8, at
1240�46 (discussing the Realistargumentthatrulesneedtoberestatedtofacilitatemore
accuratepredictions);Smith, supra note 4, at 1215 (�Realist lawyers are engaged in the
positive task of predicting what judges will do . . . .�).
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attention. Badlyreasoneddecisionsdeservecriticism andsometimescondemnation.

Butwhilesometimespursuinganalysisalongtheselines, adoctrinalRealistapproach

givescarefulattentiontowhatajudicialrulingbodesforthedecisionoffuturecases.

Second, therightkindofRealism assumesthatalthoughthewordsthatcourts

useindescribingtheirholdingsoftenandperhapstypicallyfurnishthebestguides

towhatcourtswilldointhefuture, judicialarticulationsofthegroundsforcourt

decisionscansometimesprovemisleading.76 Languagecanbehighlygeneral.77 It

canbetakenoutofcontext.78 Ingraspinghow legalconceptsapplyorhow fargen-

eralpropositionsextend, contextmatters.79 Andinascertainingwhichelementsof

contextmattermost, analystsmayoftenrequirebothimagination, inanticipatingthe

range of factual situations to which a decision�s language might plausibly appear to

each, andpsychologicalandsociologicalinsight.80

Third, patternsofcasesinwhichcourtsholdgenerallegalconceptseitherto

apply or not to apply�including such requirements as those of injury, causation,

and redressability�can give rise to legally cognizable reasons, and sometimes to

judicialobligations, toextendthosepatternsintothefutureunderthedoctrineof

staredecisis.81 Onthispoint, Realistassumptionscomeintopartialalignmentwith

Ronald Dworkin�s celebrated claim that legal theories should be tested against the

dualcriteriaoffitandnormativeattractiveness.82 Asappliedtopatternsofjudicial

decisions, agoodtheory, accordingtoDworkin, shouldbothdescribetheresultsof

76 See, e.g., sourcescitedsupra note9.
77 See Fletcher, supra note 6, at 242 (observing that standing decisions are made �at

wholesale rather than at retail�).
78 See Smith, supra note 4, at 1215�16 (discussingtheRealistcritiqueofthedeterminacy

oflanguage).
79 See Fletcher, supra note 6, at 260, 272�73 (discussing the need to consider context to

understandcertaincontroversialstandingopinions);Smith, supra note4, at1215 (notingthat
Realists argued for �greater sensitivity to commercial, political, and social context�).

80 See Smith, supra note4, at1217, 1219.
81 See Llewellyn, supra note 8, at 1240 (�A further line of attack on the apparent conflict

anduncertaintyamongthedecisionsinappellatecourtshasbeento seekmoreunder-
standable statement of them by grouping the facts in new�and typically but not always
narrower�categories.�); see also, e.g., Fletcher, supra note 6, at 223�24, 268�69 (dividing
standingcasesintostatutoryandconstitutionalcategories, andarguing, amongotherthings,
that �taxpayer standing� cases should be understood based on the constitutional provision
atissueratherthanthestatusofthepetitioner);MartinKellner, Congressional Grants of
Standingin Administrative Lawand Judicial Review:Proposinga NewStandingDoctrine
from a Delegation Perspective, 30 HAMLINE L. REV. 315, 358�69 (2007) (arguing that the
factorsofinjury, causation, andredressabilityestablishboundeddiscretionwithinwhich
courtscanmakepolicy-baseddecisions);KennethE. Scott, Standing in the Supreme Court�
A Functional Analysis, 86 HARV.L.REV.645, 646�47 (1973) (�distinguish[ing]thedifferent
contextsinwhichanissueofstandingissaidto arise� in order to �give coherence to the much-
criticized doctrine�).

82 See RONALD DWORKIN, LAW�S EMPIRE 52�53, 255�58 (1986).
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casesaccuratelyandascribetothem amorenormativelyattractivesetofcontrolling

andlimitingprinciplesthananyrivalexplanation.83 Allelseequal, atheorywillfit

acasebetterifitechoesthewordsthattherenderingcourtusedinitsopinionthan

if it seeks to explain the court�s decision on some other basis.84 Nevertheless, inlight

ofthetradeoffbetweenfitandnormativeattractiveness, thebestavailablelegaltheory

may sometimes be one that appeals to what �really� drove the decision or to the facts

of the case or to the elements of the court�s reasoning that deserve for normative rea-

sonstobetreatedasmostlegallycentral.85

III. CLAPPER AND FUTURE INJURY CASES: ISSUES OF SUBSTANCE AND REMEDY

ThereisonesenseinwhichhurlingandpressingthechargethatClapper manip-
ulativelyelevatedthestandardforstandingbasedonaprobablefutureinjuryisas
easy as child�s play. Beyond any doubt, as Justice Breyer demonstrated in his dissent-
ingopinion,86 theSupremeCourthasarticulatedapparentlyinconsistentstandards
fordeterminingwhenathreatenedfutureinjuryissufficientlyprobableorimminent
tosupportstanding.87 ThequestionforadoctrinalistRealistwouldbewhetherthe
Supreme Court�s decisions in cases presenting standing issues based on likely future
injury exhibit patterns�and, in particular, whether the Supreme Court regularly tends
toarticulateandenforcedemandsforgreaterlikelihoodinsomedefinablecategories
ofcasesthaninothers.

Withoutpretendingtohavedonetheworktoestablishmyclaims, I wouldbegin
byidentifyingtwocategoriesofcasesinvolvingprobabilisticinjuriesthatsupply
relevantanalogiestoClapper, butthatI thinkareultimatelyunlikelytobemuch
affected by the Court�s decision. One involves cases in which plaintiffs sue to enjoin
theinitiationofcriminalprosecutionsagainstthem forviolatingstatutesthatthey
allegetobeunconstitutional.88 Incasesinwhichplaintiffsseekpre-enforcement
declarationsthatstatutesunderwhichtheymightbeprosecutedareconstitutionally
invalid, theCourtfrequentlyifnottypicallylookssympatheticallyonclaimsofstand-
ing, oftenwithoutdemandsforproofthatacriminalprosecutionwouldactuallybe
likelytooccuriftheplaintiffsviolatedachallengedstatute.89 TheCourtsignaledits

83 Id.
84 Id.
85 Id.
86 See supra note 27 and accompanying text (citing and quoting Justice Breyer�s dissent

andthecollectionofauthoritiesthatitassembled).
87 Forvaluableacademicdiscussionsofprobabilisticstanding, see, e.g., HeatherElliott,

The Functions of Standing, 61 STAN. L. REV. 459, 511 (2008);F. Andrew Hessick, Prob-
abilistic Standing, 106 NW. U. L. REV. 55 (2012);BradfordMank, Standingand Statistical
Persons:A Risk-Based Approach to Standing, 36 ECOLOGY L.Q. 665 (2009);JonathanRemy
Nash, Standing�s Expected Value, 111 MICH. L. REV. 1283, 1297�98 (2013).

88 See, e.g., MedImmune, Inc. v. Genentech, Inc., 549 U.S. 118 (2007).
89 See id.



2014] HOW TO MAKE SENSE OF SUPREME COURT STANDING CASES 117

dispositionincasesofthiskindinMedImmune, Inc. v. Genentech, Inc., inwhichit
saidflatlythat:

[W]herethreatenedactionbygovernment isconcerned, wedo
notrequireaplaintifftoexposehimselftoliabilitybeforebring-
ing suit to challenge the basis for the threat�for example, the
constitutionalityofalaw threatenedtobeenforced.90

TheJusticesunanimouslyconfirmedthisstatementofthelaw inthe2013 Term case,
Susan B. Anthony List v. Driehaus.91 Inupholdingthestandingofanadvocacy
grouptoseektoenjoinenforcementofastatecriminalstatutethatforbidsknow-
ingly false statements about political candidates, Justice Thomas�s Court opinion
explained that �a plaintiff satisfies the injury-in-fact requirement where he alleges �an
intentiontoengagein[conduct]arguablyaffectedwithaconstitutionalinterest, but
proscribed by a statute, and there exists a credible threat of prosecution thereunder.��92

Anothercategoryconsistsofcasesinwhichplaintiffsseektoenjoingovernment
officials from engaging in conduct�other than coercively enforcing an allegedly un-
constitutional statute or regulation�in which those officials may or may not engage.93

Incasesofthiskind, theSupremeCourttendstolookskepticallyonassertionsthat
thereissufficientprobabilityoffutureinjurytogroundstanding.94 Ifoneseeksto
make sense of the pattern, cases of this kind�in comparison with those in which
plaintiffsaskforprotectionagainstcriminalprosecutionortheimpositionofcivilpen-
altiesforviolatingallegedlyunconstitutional statutes�seldom raise neat questions

90 Id. at 128�29. The pattern isadmittedlynotoneofperfectconsistency. See, e.g.,
RICHARD H. FALLON, JR., JOHN F. MANNING, DANIEL J. MELTZER & DAVID L. SHAPIRO, HART

& WECHSLER�S THE FEDERAL COURTS AND THE FEDERAL SYSTEM 211�12 (6th ed. 2009)
[hereinafterHART &WECHSLER](discussingcasesholdingsuitsseekingtoenjointheenforce-
mentofcriminalstatutesunripe).

91 134 S. Ct. 2334 (2014).
92 Id. at2342 (quotingBabbittv. Farm Workers, 442 U.S. 289, 298 (1979)).
93 HART & WECHSLER, supra note90, at217, distinguishesthiscategoryfrom that

encompassingsuitstoenjointheenforcementofcriminalstatutesasfollows:
First, . . . thereisnochallengedstatuteorregulationbutratherapatternof
pastevents(andtheirimplicationforthefuture) thatform thebasisofthe
complaintandtheprayerforequitablerelief. Second, inacase. . . in
whichthematterscomplainedofconsistofofficialpracticesinlaw
enforcement, itisespeciallydifficulttoidentifytheindividualswhoare
likelytobeharmedbythosepracticesinthefuture. Third, suchcases
may involve requests for �structural relief��for the shaping of a decree
designedtomodifysignificantlythewayinwhichanarm ofgovern-
ment(orinsomecasesaprivateinstitution) conductsitsaffairs. The
Court�s evident reluctance to become enmeshedindisputesofthiskind,
especiallywhenstateinstitutionsareatbar, hasbeenexpressed, inpart,
in terms of justiciability doctrines�notably ripeness and standing.

94 See, e.g., City of Los Angeles v. Lyons, 461 U.S. 95, 112�13 (1983).
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abouttheconstitutionalityofastatuteorregulation.95 Theyrequireacourttoantici-
pateexactlywhatofficialsarelikelytodo, andsometimesalsotoanticipatewhich
actions, ifany, mightbejustifiedbyexigentcircumstances.96 Asaresult, granting
reliefinacaseofthiskindwouldfrequentlyrequirethecraftingofanintricatede-
claratoryjudgmentorinjunctionthattoleratessomehypotheticalfutureactionsbut
forbidsothersandpossiblyconditionsthepermissibilityofyetothersoncontingent
circumstances. Understandably, theCourttendstodisfavorawardsofinjunctiverelief
incasesofthiskind.97

Perhapsmorecontroversially, theCourtnotinfrequentlyusesstandingdoctrine

toimposebarrierstotheawardofinjunctivereliefthatitthinkswouldovertaxjudicial

competenceorintrudeundulyonthediscretionofexecutiveagencies.98 Inmyview,

thispatternoccurswithsufficientregularitytowarrantthepredictivegeneralization

thattheCourtisunlikelytofindthethreatoffutureinjurysufficienttoestablishstand-

ingincasesinwhichaplaintiffseeksaninjunctionagainstallegedlyunconstitutional

officialactionthatisnotrequiredbystatuteorregulationandthatdoesnotseekto

barcoerciveenforcementactionagainstaprivatedefendant.

AlthoughthedivisionthatI havejustsketchedisanimportantoneinthecase

law, Clapper didnotfitneatlyintoeitherofthefamiliarcategoriesthatI havelaid

out. Ontheonehand, theplaintiffsdidnotseektoenjointhefilingofacriminal

prosecutionagainstthem underanallegedlyunconstitutionalstatute.99 Ontheother

hand, theplaintiffsputtheconstitutionalvalidityofastatutesquarelyatissueina

contextinwhichanysuggestionthatthedefendantswereunlikelytoactpursuant

totheauthorityconferredbythestatutewasdeeplyimplausible.

Clapper did, however, fall into another pattern to which Justice Alito�s opinion

veryexplicitly, althoughonlybriskly, referred. TheClapper plaintiffssoughtinjunc-

tivereliefagainstpoliciesadoptedbythenationalexecutivebranchinthedomain

ofnationaldefenseandnationalsecurity.100 As the Court put it, �[W]e have often

foundalackofstandingincasesinwhichtheJudiciaryhasbeenrequestedtoreview

actionsofthepoliticalbranchesinthefieldsofintelligencegatheringandforeign

affairs.�101 When read against the background of the Court�s otherwise inconsistent

formulationsoftheprobabilityofharm neededtoestablishprobabilisticstandingand

itsoftenasserteddispositiontodefertotheexecutiveindefenseandnationalsecurity

95 See HART & WECHSLER, supra note 90, at 211�12.
96 Id.
97 See id. at217;Richard H. Fallon, Jr., The Linkage Between Justiciability and

Remedies�And Their Connections to Substantive Rights, 92 VA.L.REV. 633, 694�701 (2006).
98 See Fallon, supra note 97, at 649�53, 663�73.
99 See Clapper v. Amnesty Int�l USA, 133 S. Ct. 1138 (2013).

100 Id.
101 Id. at1147 (citing United Statesv. Richardson, 418 U.S. 166, 167�70 (1974);

Schlesinger v. Reservists Comm. to Stop the War, 418 U.S. 208, 209�11 (1974); Laird v.
Tatum, 408 U.S. 1, 11�16 (1972)).
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matters, thissentencestandsoutwithbeacon-likeclarityanddeepsignificance. A

tellinglineinthesubsequentlydecidedcaseofSusan B. Anthony List v. Driehaus102

soindicates. InSusan B. Anthony List, theCourtcitedClapper asstandingforthe

proposition that �[a]n allegation of future injury may suffice if the threatened injury

is �certainly impending,� or there is a �substantial risk that harm will occur.��103 But

ofcourseClapper, readbyitselfandtakenatfacevalue, wouldhaveraisedrather

than answered doubts about whether a �substantial risk� of injury would suffice to

conferstanding.104 Lookingtothefuture, I believethatClapper bothfitsintoand

giveslegalsignificancetoanow-explicitpattern: lowercourtsshoulddemandes-

peciallypersuasiveshowingsoflikelyfutureinjuryinordertoestablishstandingto

seekinjunctivereliefagainstnationalsecuritypolicies(otherthaninjunctionsagainst

criminalprosecutions).

Inofferingthesecommentsabouthow Clapper fitsintopriorpatternsofSupreme

Courtdecisionsandaboutitslikelyfuturesignificance, I donotmeantosuggestthat

thecasewasnecessarilyrightlydecided. WhatI wouldemphasize, however, isthat

Clapper almostcertainlyhasnoeffectinelevatingthegeneral standardthatplaintiffs

mustsatisfyinordertoestablishstandingbasedonlikelyfutureinjuries, asSusan B.

Anthony List now demonstrates. From adoctrinalistRealistperspective, thereisno

suchgeneralstandard. Noristhemostilluminatingcategoryintowhichtosortthe

Clapper decisiontheoneidentifiedbycynicalRealistswhentheyassertverybroadly

thattheJusticesroutinelymanipulatestandingdoctrinetodenystandingtoplaintiffs

assertingsubstantiveclaimstowhichtheJusticesarehostileonthemerits.105 Instead,

therightkindofRealistoffersamorediscriminatinganalysis: thelikelihoodof

futureinjurynecessarytoestablishstandingmustbegreaterinsomekindsofcases

thaninothers, anditisimportanttotrytofigureoutwhich. Foratleastsolongasthe

Courtretainsitscurrentcomposition, Clapper shouldbereadandanalyzedasacase

aboutstandingtoseekinjunctivereliefagainstnationalsecuritypoliciesratherthan

aboutstandingmorebroadly.

IV. WINDSOR AND THE STANDING OF DEFENDANTS, ESPECIALLY

GOVERNMENTS AND THEIR OFFICIALS

A doctrinalistRealistshouldacknowledgeattheoutsetthatamajorityofthe
JusticesclearlywantedtoreachthemeritsissueinWindsor forreasonsthatJustice
Kennedyexpresslyidentified.106 A decisiononthemeritswouldcontrolalargenumber

102 134 S. Ct. 2334 (2014).
103 Id. at2341.
104 See Clapper, 133 S. Ct. at 1143 (asserting the need for a �certainly impending� injury

tosupportstanding).
105 See supra note1 andaccompanyingtext.
106 See UnitedStatesv. Windsor, 133 S. Ct. 2675, 2689 (2013).
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ofcasesalreadyinthepipelineandspareamyriadofjudgesfrom strugglingwith
aconstitutionalissuethatdividedtheSupremeCourtby5 to4.107 IftheCourtdenied
standinginWindsor, it is not clear that it�or the federal courts of appeals�would
havehadjurisdictiontoentertainanycaseinwhichtheplaintiffhadprevailed. If
standingwouldeverexistforanappealtotheSupremeCourt, itwouldneedtoawait
acaseinwhichacourtofappealsaffirmedadistrictcourtrulingsustainingthe
constitutionality of DOMA�s Section 3 and an aggrieved plaintiff, who suffered a
financiallossasaresult, petitionedforcertiorari.108

As I noted earlier, it is unthinkable that Article III would permit a party�an entity

other than a governmental body or person who was not a government official�who

professedagreementwithalowercourtjudgmentneverthelesstoclaim standingto

appealthatjudgmenttotheSupremeCourt.109 From adoctrinalistRealistperspective,

however, itdoesnotfollow thatwhatistrueofaprivatelitigantshouldalsoneces-

sarilybetrueofthegovernmentoftheUnitedStates. AlthoughtheSupremeCourt

hasfoundfeweroccasionsthanonemightexpecttoemphasizerelevantdifferences

withinthedomainofstandingdoctrine,110 differencesbetweengovernmentlitigants

andprivatelitigantsplainlyabound.111 Perhapsmostcentrally, thegovernmentofthe

UnitedStatesneednotdemonstratepersonalinjury, toitselforanyoneelse, inorder

tobringacriminalprosecutionorcivilenforcementaction.112 Insomecases, thegov-

ernmentmaystepintotheshoesofthevictim ofacrimeorotherviolationoflaw.113

But no one questions the government�s standing underArticleIII toprosecutevictim-

lesscrimesaswell.114

Sorecognizing, adoctrinalistRealistanalysisofWindsor wouldcharacterizeit, not

asacaseaboutthegenerallaw ofstandingtoappeal, butasacaseaboutthestanding

ofthegovernmenttoappealwhenmoneyisatstakebutthegovernmentagreeswiththe

prevailingpartyinthelowercourtaboutthemeritsofaconstitutionalissue.115 Ifone

acceptsthatproposition, thenthecentralArticleIII issueinWindsor�as Justice Scalia

correctly noted�did not involve injury so much as concrete adversity.116 Thisstrikes

107 Id.
108 Cf. Windsor, 133 S. Ct. 2675 (2013).
109 See supra note55 andaccompanyingtext.
110 But cf. Massachusettsv. EPA, 549 U.S. 497, 520 (2007) (findingthatstatesareentitled

to �special solicitude in our standing analysis�).
111 See EdwardA. Hartnett, The Standingof the United States:HowCriminal Prosecutions

ShowThat StandingDoctrine Is Lookingfor Answers in All the WrongPlaces, 97 MICH. L.
REV. 2239 (1999).

112 See id.
113 Cf. PasadenaCityBd. ofEduc. v. Spangler, 427 U.S. 424 (1976) (holdingasuitchal-

lengingschoolsegregationnotmootedbythegraduationoftheoriginalplaintiffsduetothe
interventionoftheUnitedStates).

114 See supra note112 andaccompanyingtext.
115 See UnitedStatesv. Windsor, 133 S. Ct. 2675 (2013).
116 See generally id. at2701 (Scalia, J., dissenting).
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measadifficultquestionforreasonsrootedinprecedentasmuchasprinciple, asmy

colleagueVickiJacksonforcefullyarguedtotheCourtinherroleasamicacuriae.117

Innotingitsdifficulty, however, adoctrinalistRealistwouldsurelyrecognizethat

issuesofconcreteadversitycantakeonacomplexcolorationinothercategoriesof

litigationinvolvingthefederalgovernment, includingthoseinwhichoneofficialor

agencyhassuedanotherofficial118 oragencyofthefederalgovernment.119 Itwouldbe

oddtodescribethegovernmentasstandinginarelationofconcreteadversitytoitself,

especiallyincasesinwhichthepresidentcouldresolveanyapparentdisputebydeter-

miningauthoritativelywhattheUnitedStatesunderstooditsultimateinteresttobe.

In offering arelativelynarrow framingofthecategoryofcasesintowhich
Windsor mostspecificallyfit, I donotmeantoimplythatitwasnecessarilycor-
rectlydecided. I domeantosuggest, however, thatitwasneitheranaberrational
holdingthatfuturedecisionswilllikelylimittoitsfactsnoronewithbroadimplica-
tionsforthegeneralityofstandingcases. LongbeforeWindsor, generallystated
standingrulesnecessarilyincludedimpliedexceptionsforthegovernmentinsome
cases(suchascriminalprosecutionsinwhichthegovernmenthasnotsufferedinjury-
in-fact) andpermittedadjustmentsintheirapplicationtothegovernmentinother
cases(suchasthoseinwhichoneofficialoragencyofthefederalgovernmentsues
another).120 Windsor shouldbereadascontributingtothatpattern. Itclarifiesthelaw
ofgovernmentalstandinginthenarrow setofcasesinwhichthegovernmentseeks
appellatereview ofadecisionwithwhichitagreesonthemerits, butwhichimposes
afinancialburdenonit, inordertosecureauthoritativeresolutionofaconstitutional
issuebyahighercourt.121

V. HOLLINGSWORTH V. PERRY, STRATEGIC VOTING, AND

�PRESUMPTIVE POSITIVISM�

InmyinitialdiscussionofHollingsworth v. Perry, Inotedtwofamiliarcriticisms.122

First, the majority�s analysis�which interpreted Article III to require a tight agency re-
lationship between the state and parties authorized by state law to represent the state�s
interests�was strained andunprecedentedandthussmackedofmanipulation.123

Second, someoftheJusticeswhovotedtoupholdstandinginWindsor hadengaged

117 ReplyBriefforCourt-Appointed Amica Curiae onJurisdiction, United Statesv.
Windsor, 133 S. Ct. 2675 (2013) (No. 12-307).

118 See UnitedStatesv. Nixon, 418 U.S. 683 (1974).
119 See, e.g., United States v. Interstate Commerce Comm�n, 337 U.S. 426 (1949) (suit by

theUnitedStatesasshippertosetasideareparationsorderenteredbytheICC). See gener-
ally MichaelHerz, United States v. United States:When Can the Federal Government Sue
Itself?, 32 WM. & MARY L. REV. 893 (1991).

120 See Hartnett, supra note111.
121 Windsor, 133 S. Ct. 2675 (2013).
122 See supra notes 71�73 and accompanying text.
123 See supra note73 andaccompanyingtext.
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inresult-oriented, strategicvotingbyactingonthebasisofreasonsthattheywould
notbepreparedtoacknowledgeasfurnishingappropriategroundsfordecisioninsub-
sequentstandingcases.124

Althoughneitherofthesecriticismsmaybeflatlyfalse, I believethatadoctrinalist
RealistanalysisofHollingsworth willyieldmorepredictivelyilluminatinginsights.
California�s attempted assignment of its interests in defending Proposition 8 to parties
otherthanstateofficialsfitsintopreviouslyestablisheddoctrinalpatternsincomplex
ways. Longbeforethedevelopmentofmodernstandingdoctrine, widelysharedhis-
torical understandings apparently acknowledged a distinction between private rights�
which private individuals could assert in litigation�and the more broadly shared rights
orinterestsofthepublicasawhole, whichonlythegovernmentoritsofficialscould
assert.125 Paradigmaticwithinthelattercategorywasthegeneralinterestofthepublic
asawholeintheenforcementandvindicationofthelaw incasesinwhichawould-be
representative of the public�s interest had not suffered a distinctive injury.126

Hollingsworth, ofcourse, involvedtheaddedconsiderationofanexpressat-
tempt by the state of California to designate private parties to litigate as the state�s
representatives.127 ButadoctrinalistRealist, priortoHollingsworth, wouldnothave
assumed�based on snippets of language that might be extracted from any single
case�that governmental bodies could assign their power to represent the public
interestinlitigationbeforeanArticleIII courttoanyonewhom theymightchoose.128

Withinthesubcategoryofstandingcasesinwhichonepartyhasassigneditsinterests
inlitigationtoanother, Vermont Agency of Natural Resources v. United States exrel.
Stevens129 upheldthefederalgovernment�s assignment of a financial interest in litiga-
tion to a private party, for the private party to assert on the government�s behalf.130 As
commentatorshaverecognized, however, itremainedalivequestioninthewakeof
Vermont Agency whether that decision�s rationale�which relied heavily on historical
practice�would extend to an attempted assignment of the government�s more general,
nonfinancialinterestintheenforcementofthecriminalandcivillaw, whichhistori-
callywouldhavefallenwithinthecategoryoflitigationtovindicatepublicrights.131

Againstthatbackdrop, thequestionofwhetherArticleIII mightposeobstacles
tofederaljurisdictionofanactioninwhichastatehadassigneditsinterestinvin-
dicatingstatelaw toprivatepartiesbecomesafreightedone. IfArticleIII would
permitastatetodesignateanypersonorpersonsthatitchosetodefendastatelaw
againstconstitutionalattack, whycouldastatenotalsodesignateanypersonresiding

124 See, e.g., Klarman, supra note 73, at 145�46.
125 See, e.g., AnneWoolhandler& CalebNelson, Does History Defeat StandingDoctrine?,

102 MICH. L. REV. 689, 712�18 (2004).
126 Id.
127 See 133 S. Ct. 2652, 2660 (2013).
128 See, e.g., Vt. AgencyofNaturalRes. v. UnitedStatesexrel. Stevens, 529 U.S. 765 (2000).
129 Id.
130 Id.
131 See HART & WECHSLER, supra note 90, at 940�41 n.8.
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withinthestatetobringanyactiontoenforcestatelaw thatthestateoritsagents
could bring? With that question potentially looming, and unresolved by the Court�s
precedents,132 Justiceswhosegeneraljurisprudentialphilosophieswouldinclinethem
toanswerinthenegativecouldreasonablythinkthatcasesthathaveupheldthe
assignment of a state�s litigating interests to state officials, including state officials
outsidetheexecutivebranch,133 are not necessarily controlling. Some �limiting
principle� may be needed.134

Inlightofthepotentialprecedentialsignificanceofadecisiontoupholdstand-
inginHollingsworth, I believethatanychargeofstrategicvotingwouldbewholly
misplacedwithregardtoJusticeScalia, whohaslonginsistedonmaintaininghistor-
icallimitsonstanding.135 ThesamemaybetrueofChiefJusticeRoberts.

IfoneturnstotheotherJusticescomprisedwithintheHollingsworth majority,
thechargeofstrategicvotinglooksmoreplausible. JusticeGinsburghaslongargued
thattheCourtwenttoofartoofastinrulingasitdidinRoe v. Wade.136 WiththeCourt
havingheldinWindsor thatthefederalgovernmentcannotrefusetorecognizesame-
sexmarriagesthatthestateshaveauthorized,137 sheveryplausiblymighthavethought
itprudentfortheCourttoavoidconsideringwhetherandifsowhentheConstitution
createsamoregeneralrighttosame-sexmarriage, atleastforthetimebeing. Ifso,
JusticesBreyerandKaganmighthavethoughtlikewise.138

132 See Arizonans for Official English v. Arizona, 520 U.S. 43, 65 (1997) (�Nor has this
CourteveridentifiedinitiativeproponentsasArticle-III-qualifieddefendersofthemeasures
they advocated.�).

133 See Karcherv. May, 484 U.S. 72 (1987).
134 RICHARD H. FALLON, JR., JOHN F. MANNING, DANIEL J. MELTZER & DAVID L.

SHAPIRO, 2013 SUPPLEMENT TO HART & WECHSLER�S THE FEDERAL COURTS AND THE

FEDERAL SYSTEM 17 (2013).
135 But see Klarman, supra note 73, at 145�46 (�It is especially difficult to fathom how

ordinarily staunch defenders of the states� constitutionalprerogativessuchasChiefJustice
RobertsandJusticeScaliacoulddenystatestheauthoritytodeterminewhogetstodefend
the constitutionality of their laws in federal court.� (internal footnotes omitted)).

136 410 U.S. 113 (1973);see, e.g., AllenPusey, Ginsburg:Court Should Have Avoided
Broad-Based Decision in Roev. Wade, A.B.A. J. (May13, 2013, 9:20 AM), http://www
.abajournal.com/news/article/ginsburg_expands_on_her_disenchantment_with_roe_v._wade
_legacy/ (reporting Justice Ginsburg�s most recent criticism of Roe). JusticeGinsburghas
long maintained that, in contrast with the Supreme Court�s methodical line of �gender
classification� cases such as Reed v. Reed, 404 U.S. 71 (1971), andFrontiero v. Richardson,
411 U.S. 677 (1973), �Roe v. Wade sparkedpublicoppositionandacademiccriticism . . .
becausetheCourtventuredtoofarinthechangeitorderedandpresentedanincomplete
justification for its action.� Ruth Bader Ginsburg, Some Thoughts on Autonomy and Equality
in Relation to Roev. Wade, 63 N.C. L.REV. 375, 376 (1985);see also RuthBaderGinsburg,
Speakingin A Judicial Voice, 67 N.Y.U. L.REV. 1185, 1198 (1992) (�Measured motions seem
tomeright, inthemain, forconstitutionalaswellascommonlawadjudication. Doctrinallimbs
too swiftly shaped, experience teaches, may prove unstable.�).

137 UnitedStatesv. Windsor, 133 S. Ct. 2675 (2013).
138 Cf. Klarman, supra note 73, at 146�47 (�[T]he Court probablyduckedtheconstitutional
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This disaggregation of �the Court� or even �the majority� into individual

Justices�to whom disparate views are ascribed despite their all having joined a

single opinion�itself reflects a strategy of the right kind of Realism that grows out

ofitsconcernwithpredictingtheoutcomesoffuturecases.139 TheSupremeCourt

�is a �they,� not an �it,��140 andanyonewhowishestomakegoodpredictionsofthe

outcomesoffuturestandingcasesmustlookatthelikelydecisionsofthenine

Justicesindividually. Anyminimallysophisticatedobservershouldknow thatthe

barelanguageoftheopinionsinwhichmultipleJusticeshavejoinedmayfailto

reflectdivergencesthatabroader-basedanalysiswouldidentify. Totakejustone

hypotheticalyetveryrealexample, oneshouldnotexpectthatthevotesofJustices

Ginsburg, Breyer, and Kaganin Hollingsworth would necessarilypresagetheir

views about the constitutionality of a federal statute authorizing �any person� to sue

as the assignee of the government�s interests in disputes of other kinds.

DoctrinalistRealistreflectiononHollingsworth maysupportfurther, pattern-based

generalizationsaboutthelikelyoccasionsforstrategicvotinginstandingcases. Even

ifweprovisionallyacceptthatsomeJusticesvotedstrategicallyinonestandingcase,

it does not follow that those Justices�much less all of the Justices�vote strategically

in all standing cases. During the Supreme Court�s 2012 Term, it decided seventy-nine

cases.141 Regardlessoftheirpositionsonthemerits, noneoftheJusticesdoubtedthe

existenceofstandinginmorethanahandfulofthem. Inthesixcasesinwhichthe

Courttooknoteofstandingissues, itdividedinonlyfour.142

Ifonewantedtogeneralizeaboutthelikelyconditionsofstrategicvotingwith

respecttostanding, I thinktheappropriatelessonwouldadaptageneraljurisprudential

thesis that Fred Schauer has advanced under the heading of �presumptive positivism.�143

Presumptivepositivism postulatesthatjudgeswilladheretoapplicablelegalrules,

evenwhenthoserulesdictateoutcomesthatthejudgesthinkunwiseorotherwise

regret, butonlyuptoapoint;beyondthatthreshold, particularjudgeswhoexperi-

ence the costs of adhering to rules� natural or presumptive meanings as exorbitant

issueinHollingsworth becauseoneormoreofthefiveJusticesintheWindsor majority. . .
preferred to postpone the day of reckoning.�).

139 Cf. id.
140 ThisideareceiveditsmostpowerfulintroductionintothelegalliteratureinAdrian

Vermeule, The Judiciary Is a They, Not an It:Interpretive Theory and the Fallacy of Division,
14 J. CONTEMP. LEGAL ISSUES 549 (2005).

141 2012Term Opinions of the Court, SUPREME COURT OF THE UNITED STATES, http://
www.supremecourt.gov/opinion/slipopinions.aspx?term=12 (lastvisitedOct. 23, 2014).

142 See Already, LLC v. Nike, Inc., 133 S. Ct. 721 (2013); Clapper v. Amnesty Int�l USA,
133 S. Ct. 1138 (2013);Moncrieffev. Holder, 133 S. Ct. 1678 (2013);Maracichv. Spears,
133 S. Ct. 2191 (2013);Hollingsworthv. Perry, 133 S. Ct. 2652 (2013);UnitedStatesv.
Windsor, 133 S. Ct. 2675 (2013).

143 See FREDERICK SCHAUER, PLAYING BY THE RULES: A PHILOSOPHICAL EXAMINATION

OF RULE-BASED DECISION-MAKING IN LAW AND IN LIFE 206 (1991).
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orintolerablewillfindmechanismsofavoidance.144 Whetherornotpresumptive

positivism istrueasageneraljurisprudentialthesis, I hypothesizethatithassignifi-

cant explanatory power as applied to standing cases in which a vote on standing�

whether to uphold it or deny it�would serve an important strategic purpose that a

voteonthemerits, oratleastonthemeritsalone, wouldnotserveaswell.

Duke Power Co. v. Carolina Environmental Study Group, Inc.145 furnishesone

well-knownexampleinsupportofthisthesis. InDuke Power, theSupremeCourtup-

heldotherwisehighlydoubtfulclaimsofstandingandripenessonitswaytosustain-

ingtheconstitutionalityofanimportantfederalstatute, anydoubtsaboutthevalidity

ofwhichmighthavecastacloudoverthenuclearpowerindustry.146 Commentators

widelyspeculated thatadesiretoremovethatcloud powerfullyinfluenced the

Justices� holding with regard to standing and ripeness.147

InHollingsworth, bycontrast, theCourtrejected aclaim ofstanding.148 Its

decision to do so fits with Alexander Bickel�s once hotly debated thesis that the

SupremeCourtbothdoesandshouldstrategicallyemploythedevicesfurnishedby

justiciabilitydoctrines, includingstanding, toavoidresolvingconstitutionalques-

tionsonthemeritsuntilthetimeisripeforthem todoso.149 In Bickel�s formulation,

the Court should �declare as law only such [moral] principles as will�in time, but

in a rather immediate foreseeable future�gain general assent.�150 Ifamajorityofthe

Justicesthoughtthepublicunlikelytoacceptarulingthattheywouldotherwise

make, hecommendedpostponementoftheissuetoawaitfuture, hoped-forevolution

inpublicattitudesasfrequentlyconstitutingthebestavailableoption.151 �[T]he

future will not be ruled,� Bickel wrote; �it can only possibly be persuaded.�152

Intervening developments have largely overtaken Bickel�s thesis. Of perhaps

most central importance, Congress virtually eliminated the Supreme Court�s manda-

toryjurisdictionin1988.153 Today, iftheCourtwantstoavoidresolvingacaseonthe

merits, itcanalmostalwaysdosobydenyingcertiorari. Asaresult, thereisnor-

mallynoperceivednecessityforthestrategicdeploymentofjusticiabilitydoctrines.

144 See id. at205 (postulatingthatalthough rules are �presumptively controlling,� a �rule
willbesetasidewhentheresultitindicatesisegregiouslyatoddswiththeresultthatis
indicated by [a] larger and more morally acceptable set of values�).

145 438 U.S. 59 (1978).
146 See generally id.
147 See, e.g., JonathanD. Varat, Variable Justiciability and the DukePowerCase, 58 TEX.

L. REV. 273 (1980).
148 133 S. Ct. 2652, 2656 (2013).
149 See ALEXANDER M.BICKEL,THELEASTDANGEROUS BRANCH�THESUPREME COURT

AT THE BAR OF POLITICS 127 (1969).
150 See id. at239.
151 See BICKEL, supra note149.
152 Id. at98.
153 See ActofJune27, 1988, Pub. L. No. 100-352, 102 Stat. 662.
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Bickel�s thesis may retain currency, however, if, after the writ of certiorari issues,

amajorityoftheJusticeseithercontinueorcometobelievethattodecideacaseon

the merits would be dramatically imprudent. The Court ordinarily observes �the Rule

of Four,� under which the votes of four Justices suffice to put a case on the Court�s

docket, eveniftheotherfivewouldrathernothearit.154 Amongtheoptionsopento

abaremajorityoffiveJusticesafterfourhavevotedtograntcertiorariistodismiss

for absence of standing�even if doing so requires a strategic manipulation of other-

wiseapplicabledoctrine.155

Oncemoreacaveatisinorder: I cannotbesurethatstrategicvotinghappenedin

Hollingsworth v. Perry. I am confident, however, thatanyonewhoispreparedtoin-

dulgetheassumptionthatstrategicvotingdidoccurwouldprofitablygoontoengage

inthefurther, pattern-makingmodeofanalysisthattherightkindofRealism promotes.

CONCLUSION

Beyondanyshadow ofdoubt, standingdoctrineiscomplexandconfusing. Given

its vagaries, anyone who takes all of the Supreme Court�s seemingly categorical pro-

nouncementsatfacevaluewillswiftlyfallintoerror. Butnoteveryapparentdeviation

inonecasefrom wordsutteredinanotherreflectsthesacrificeofmeaningfullegal

order to rank or unpredictable judicial manipulation�at least if one practices �the

right kind of Realism� in developing one�s understanding of what the law of standing

is or requires. The Supreme Court�s standing cases frequently exhibit patterns that the

Justicesthemselvesdonotalwaysemphasize, andsometimesdonotevenacknowl-

edge, butthatnonethelessofferrelativelystablegroundsforpredictionregardingthe

outcomesofsubsequentcases.

I call the approach that I have advocated a form of �Realism� because it some-

timeslooksbeyondthewordsofjudicialopinionsinaquesttodeterminewhatis

�really� going on. But doctrinalist Realism is not Realist in a cynical sense, implying

thatJusticesalwayssimplyvotetoupholdordenystandingbasedontheirideological

preferences, nor in the sense of suggesting that what �really� happens is normally

orevenfrequentlysomethingotherthanjudgesconscientiouslyattemptingtoapply

thelaw ofstanding. Lawyersandlowercourtjudgesdonothavetheluxuryofthrow-

inguptheirhandsandinsistingthatstandinghasnothingtodowithlaw andevery-

thingtodowithjudicialmanipulationandpolitics. Norshouldlaw professorscontent

themselvestooreadilywiththatmodeofcommentaryandanalysis. Thereoftenare

patterns in the Court�s standing decisions, available to be found if we search for

them withsufficientdiligenceandimagination. Toagreaterextentthanisfrequently

appreciated, thosepatternshelpconstitutethelawofstanding, evenwhentheSupreme

Courthasnotexpresslypointedthem outtous.

154 See HART & WECHSLER, supra note90, at1470.
155 Id.
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