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RESTTTUTION FINAT, EZAIINATION oM, ,& LAUGUST 1958
# '//{/
?{ i

You are attorney for 2 1
nertment cores to you recues
" Your Compeny (A) has feo
2 certain 6% lire (1) built by
on Ats fac'ilities.

In 1943, £, undergoing a program of expansion, bullt many large storage tanks
and instalied a 6" pipe line (2) == the line wltimstels in quésti G5 e % Bts
propertya i T
~ In 1950, A installed 8" and 12" lines and disc
i's discontinvance of the use of (2), B connected t
comenced using it for its own purposes, 4 was not inf

In 1957, Bts Lefinery llenager clained ovnership of (2}

L checl: of A's land records discloses that » has velid existine es-sements
on the land wherein (2) lies (twenty=four inches under the surface), and that
the line has begn es§es§sd as personal property for tax mmrposes (and taxes paid
thereon by A) since 1945,

ad of the ingineering Dee
on t ng proovlems

Jacent to B, refinery, In 1930, B used

s leading to Als property, to store his gasoline

inued use of {2). Upon
s blank-flanged it, and
1 of this action.

& further check of the records discloses that 3 executed to [ essements
fozj S':lCh portion of B's‘_Lena in which (2} lies in 19L5 and 1950, and that A has
paid B for such easements,

Because of the time element, you check &ll applicable statutes of limita-
tion and find the following:

a) Trespass to real property - 2 yesrs

b) Injuries to, or smecific recovery of, nersonal oroperty = 2 years

¢) Written contrazcts - 5 vears

d) oral contracts - 3 ears

The Chief ingineer wants you to "do something." ihat legal action, if
any, can yvou take? “Thy?

It,

The Us S¢ Comiissioner of internal lievenue assescad income taxes against X
bank upon its earnings whichi ¥ had been naying out to former depositers under
a reorganization agreement made after X had closed and upon claims which the
former depositers had upon such earnings.
X claimed that such earnings were exempt from income tax under the spplica=-
ble provision of the Internal Dlevenue Code which nrovides:
"Thenever any bank . « « @ substantial portion of the business
of which consists of receiving deposits and meking loans and
discounts, has been released + o » from « o o llability to its
depositers for any part of their claims against it, and such
depositers have accewited, in lieu thereof, a lien upon subse-
quent earnings of such bank o « ey Or claims against assets
segregated by such bank « « ¢ or assels transierred from 1t to
an individusl cr ccrpcrate trustee, no tax shall be assessed
or collected « o« o On account of such bank « o "

The reorganization agreement provided thet as among the bank, its stockholders,
and old depositers, signatories thereto: (1) The bank t-rguld reopnen upon receipt
of new capitalization, (2) old depositers would waive 755 of their deposits,
relinquishing same to X upon the express condition that said 75% should be repeid
to the depositers before the stockholders were paid from stock dividends, but
that said 757 should not be a charge on ¥ nor a lisbility on I, being repayable
only when and if dividends were declared.

The Tax Cowurt sustained the assessment made by the Commissioner, holding
that the agreement gave the depositers no claim on the subsequent earnings of X
within the meaning of the quoted section of the Internal Levenue Code. _fou are
attorney for . What theory will you use in prosecuting your appeal? thy?

i 3 4

P, a general contractor, made sn agreement with D to repair a business
building, P did the work eand filed a material and l&abor lien on the premises,
+1800,00, which he now seeks to foreclosee ) . :

D denies liabilite for the amount claimed alleging that during the course

. A . z s 1 1ai
of the work, the building caught fire due to P's negligence, and D cross-claims

for (4,000, . o .
P replied, alleging D had ratified Pts acts in reggw_rmg ’F,he fire 2inage.
Upon trial withcut a jury, the evidence showed: The tfstzp_mon;\{ cc_:&:\:cefnlng

P's negligence was conflicting; P proved the reascnable cost of mz.aterlcl and la=-

bor to repair the fire damage was 9003 D was overseas *.-;}"fen‘the i:u?e o_ccurred

and had left no one in charge of the bullding; the fire destroyed & gar:t of the
bUildj_ng leavinz the rest exposed to damage by the elements; and that there was

no express contract to make the repairs.
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#" The lien statute provides that the liens in cuestion arise from oral or
written contract and apply to the whole of the building in quesvion,

The Court found the issues to be in P!
51800, that the liens be foreclosed., D app

<
gt 3

]

encered judgm

r gment for
result? thy?

s favor and
e’] T"'“‘D

a
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A taxi belonging to D Cab Cos., ran into and injured
Y!s cer was riding his wife and thr ee of her friends, The wife was injured as
were her friends and proceeded to sue D for demagese X joined in the suit claime
ing loss of consortium, medical expenses for his wife, and dama: ges to his car,

D pled contributcry negligence cn the part of X and M’OQS-Vlalm.eu for dame
ages to the cab anc contribution for any sums recovered by the other plaintiffs.

The jury found the accident L;O have been caused by concurrent nec.z.lnence,

resulting in judgments for all plai J.tlx.'u, but X, In addition a declaratory

judgment was entered allowing D contribution against X on the judgments, except

for X's wife. D apneals a_Lle\ ying the wife to be unjustly "enriched." Vhat re=
sult? Why?

b}

car driven by L, In

P, wishing to sell his farm i 193_;1{, listed it with 2 real estate agent
whom he furnished data of the kind and amount of crops there raised as fole
lows: (1) "now offered $3500 for plums and necterines; (2) 19L3 olives and figs
sold for $1,100; there were also COO tons of grapes and 700 boxes of field
orangese”

Pls son who assisted
yield 540 tons and bring Sk

111 of the i’oregoj.nc data was used in making the ultimate szle to D in cone
sideration for notes, crop and resl estate mortgegese D pid several installments
on the notes, th n d\_, auited on the balance,

¥ now sues vo icoreclose the crop norigazes. D counterclaims for damageSe

£t triel, P failed to produce the person who allegedly offered ;3500 for

the plums and nectarines, and it apveared that D sold this crop for 60,00 .

The evidence also showed the® the 19L3 clives and figs brousht $622,00 and that
only 252 tons of sranes and 1LS haxes of cranges were produced in 1943; that the
9Ll grape crop was 7es._ than one~third of the tonnage represented; and that it
yielded a net reituvrn of less than one-Tourth the stated value.

It further apneared that the purchaser who said he relied on the above rep-
resentations in o_Los‘n = the sale was experienced in the farming of greins, but
not in fruit cropse. This pur CI""'%GI‘ ¢id visit the farm several times, however,
and inspected the growing fruit in the spr inz of 19Lhe It further a: megred
that after Defendant purcheser leax ned of the low ¥vield, he continued to pay on
the notes, sought an extention of the notes, and sought and received P's advice
and assistance in running the farme

The jury returned a ve'?’dict for Defendant purchaser on the cross-claim for
demages, and P appealse, ‘hat result? 1hy?

the subsequent sale saild the 1914 grape crop would

i

P, uneducated purchased X tract of land from ¥ County at a resale of tax
lands, A% the sug g,estlon of ¥, ¥ hac th act surveyed. The survey as made was

L D)

inaccurate inesmuch es it included 30 acr of land not in X tract. P proceeded
to subdivide the tract, on the basis of the survey, into building lots and there-
after conveyed some of the lots by general werrenty deed, thus dispesi ing of some
of the extra 30 acrese. X

Subsequently, P celled on D, a tax collector, justice of the peace, and gen=-
eral "country squire", who was engeged in the practice of drawing wills, deeds,
and preparing income taxes for fees in addition to his other endeavors though he
was not an atitorney. P asked D to prepare a decd of one of the subdivided lots
to &, D checked +the description and concluded the lot was not part of X, so
informed P and, at the time, did not prepare the deed. ZLater, however, D did
prepere four deeds for P conveying the 30 acres in lots to which P did not have
title, Later P brought to D a petition to Y to validate P's title. The error
in the survey was here repeatede It was not then validated because of a number
of errors, and D informed P that the extra 30 acres was then being dvertlied
for sale by Y. Still later D validated said re tition, neglecting to tell P that
he, D had purchased the 30 acres from Y as agent for his sister. " .

P sved D, in equity, to compel D to convey :t e 30 acrosTuo Py lhe’ trial
court dismissed the bille You, as atiorney for o, appeal, Upon what theory do
Jou base your apweal? Thy?

5
0}
0} 'c+

‘UII ®

fee five zcres 1¢nu (1) on which were bul c;tnr as and’t}t;onrx}in-
eral springs (& snd B) to each of wh thich idunery was attach u..-l D so?:o. ;hy:fr
15,000 to P, falsely representing A and 5 t0 be netural mineral r_wte;s_ faak 5
were bottled and sold as they came from the ground; that the daily flow from
ws 1200 gellons ~long with 3000 gallens from B-

a0
(=2
=
[=]
=
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P entered into possession of
ations, end shortly thereafter discovered ths water to be fresh s and the flow
not to exceed 600 zallons. Nonetheless s P remained in possession and bottled
the water for a ggflarlod of e:-.gnt months until the bottling works was destroyed
by fires Thereafter and prior to suit, P remsined in possession and nmade some
expenditures toward repairing a truck used in the business, After conmencing
this action == for recission -- P continued to nossess the nroperty, and spent
additional sums on the truck,
After trial, the Court returned Pl's purchase price and awarded damages to
P vhich included general expenses in the operstion and installation of machinery,
cost of new machinery, and for labor paids. D anpeals, ihat result? Vhy?

A, instelled modern machinery for bottling opere

VIIL.

]

e

A owmed contract interests in tract X, 3B and
tract Yo A's husbvand, Z, a rescl estate broker, edvers
of A, After some negotiations, Z, acting for A who was undisclosed, end B agreed
to exchange properties so that B and ¥ would own ¥ and A would own Y. X was
valued at $6000 and Y at $8000 for the purpose of the exchange,

Z, in the abgence of B and ¥, drafted the exchange instrument in which it
was agreed that B would raise the money necessary bto complete the transaciion
by securing @ loan on X, ancd convey to A and Z, Z erranged for the loan from C
bank and 5 executed @ mortgagze to T. Z also had B execute an undated deed con=-
veying ¥ to & and Z. F witnessed this deeds 4 never executed a deed to X, but
Z obtained a deed conveying X from &'s grantor, G, to B and delivered this deed
to Cs Later Z, learning thet ¥ was held in joint tenancy by B and her husband,
T, secured an additicnal deed to ¥ signed by B and ' This deed ran also to Z
and !*.u

B and I’ subsequently moved onto X, made it their home, improved the prop=
erty, paid taxes on it, and made regular payments of »rincipal and interest on
the mortgage.

Two years later B died and F went to C to inform C that he was the survi-
ving tenant and entitled to the whole of X. C informed I thet the property was
in B's name only. T was appointed administrator of B!'s estate, and claimed to
be the sole heir at lawe Then D appeared, claiming to be B's son. F resigned
as administrator, was successful in striking X from the inventory of 3's estate,
and now hires you as attorney to protect his interests in X, Vhet type of ace
tion should you bring? hat result should you obtain? tThy?

owned similar interests in

ised X for sale in behalf

> I e

C
s

o

n o

v
1 e

D, owner of realty, agreed to seil a portion thereof to P. The only writing
concerning this transaction read as follows:
n2/25/Lé, Received of P deposit of £300.00 cn the

X property, in Nowhere, State of Voodbridge. Bal.
Due {7200 on closing date.
/s /’ Du :
Prior to the above transasction, U had leased the X property to Ce Th{e lease
was recorded and gave C the option to purchase & for $6500 at any time prior to
the expiration of the 1

on 5/L/L6 P advissd D that he was willing to complete the purchase and
asked that & deed be subritted for insnections On 5/1C/L6G, P made formal :ben-
der of the {7200,00 balsnce, and at this time le arned tpet C had exercised the
option to purchese and had received a deed to X on L/2L/ubé from De _

P now sues D for (300,00 and damages for failure to conveye At the trial
the evidence was conflicting as to whether or not P had notice of the C lease
and as 1o whether or not P had sver discussed the lease with Ce The case was
tried to the Court without the aid of & jury, and judgment was rendered for D
o 21l issues, P appeals, what result? Why?

v
v @
D is the son of P's intestate, I. I had delivered tc P a deed,ﬂ the on}y cone=
sideration for which was an sgreement contained therein that D 1;:oula comfor uabI!.y
and properly support and maintain I upon the ‘prex,;i§es conve:,.-'e%l in the* dc?eiadurinip
his natural life, pay the taxes, maintain and ,rgpa:,r tl_le premises, p’a{rq:m ﬁ\;re:e aj:l
¢ mortgage on the premises, and pay the water D:Llls:. K res;erve_d to ﬂlutg( ‘Jg'emises
Personal books, silverware, musical instruments and linen thet were on tne 1
and included in the conveyancee. ) o ) )
In seeking cencellation of the deed, P iiled 2 }_Je’bltl:ol:l allefgmg Enaztl gj_rsx ad=
dicted to liquor and drugs, was weak in body a_nd x_rund, and mcggabi:e:OI aﬁngntooﬁ
to his business affairs; that D was I's conficential menager and fauv—"‘sﬁ? at -
advantage of the relationship and Ils condition ar}d unc‘lm_‘.,r :rnfluenceo. im to ex
cute and deliver the deed in question, A1l of this D uefneo.: _— —
Upon the trial D reguested the instruction tha"c no .L?ga_:_ <>‘t3].3_:3;o1 .lgnl,) Jﬁge: il
dent of contract, rested upon D to do any of the things £ %Q’llreﬂvg* 1}1;;'3 fiorz P
citals in the deed, and that the mere fact that D required a conveyanceé cé i
father to do such things furnished no basis for setiting aside the conveyan

Lime

55

A
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grounds of undue influence: thal nec question of a gift was involved. The Court
refused this instruction, but did instruct the jury that the deed was valid on
its face; and, further, that where a relation of special trust and coniidence is
eanabl:.shed, the burden m procof shifis -- thet plaintiff bears the burden of
groof in regard to mental cawaci‘b‘,-’ but that when it clearly appears that the
father reposed special confidence in his son and deferred to his advice in

the manage*nent of his perscnal business, the burden is then on the defendant to
show that the conveyance was free cvzo voluntary.

The jury - found that I was competent to make the conveyance, but that D
secured same by such coercion @R importunity &8 to overcome I's free agencye.

D appeals. 'hat result? Why?
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