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respect to the actual exercise of abortion rights, however, these laws do not 
significantly alter the template approved by the Supreme Court in Castry.111 

B. Carhart and the Future of State Abortion Politics. 

Gonzales v. Carhart promised a revolution in abortion politics. Pro-choice 
and pro-life interests predicted that the decision would encourage the states to 
pass significant new restrictions on abortion and that some states would look 
to challenge Roe itself. Newspaper commentary spoke of Roe "hang[ing] by 
one vote,""2 predicting that Carhart would have "huge political implications""3 

and "inflame political controversy""4 by encouraging "states to pass 
increasingly unreasonable versions of abortion restrictions designed to 

frighten, manipulate and discomfit women under the guise of informed 
consent.""5 

These predictions have not materialized, nor will they. The nominations 
and confirmations of Chief Justice Roberts and Justice Alita as well as the 
Court's decision in Carhart are largely irrelevant to state enactments of 
antiabortion restrictions. Instead, the fight over partial-birth abortion and the 
response to Carhart back up earlier points about the stability of post-Casey 
abortion politics. 

The battle over partial-birth abortion is especially instructive here. "Partial 
birth," as David Garrow put it, was "the legislative and public relations path by 
which the right to life movement ha[d] regained mainstream respectability" 
after early 1990s clinic violence prompted Congress to enact clinic access 
legislation. " 6 With only y% of Americans supporting third trimester abortions, 
thirty states had enacted partial-birth bans from 1995 (when the pro-life 
movement began its legislative campaign) to 2000 (when the Supreme Court 
invalidated Nebraska's ban in Stenberg v. Carhart)."7 Notwithstanding the 

111. See infra note 141 (noting that there is no statistically significant correlation between 
informed consent laws and abortion rates). 

112. Rosen, supra note 4· 

113. Gina Kolata, Anger and Alternatives on Abortion, N.Y. TIMES, Apr. 21, 2007, at Au. 

114. Post & Siegel, supra note 23, at 432. 

115. Jack Balkin, The Big News About Gonzales v. Carhart-It's the Informed Consent, Stupid, 
Balkinization, Apr. 19, 2007, http:/ /balkin.blogspot.com/2007/o4/big-news-about­
gonzales-v-carhart.html. 

116. David J. Garrow, Abortion Before and After Roe v. Wade: An Historical Perspective, 62 ALB. L. 
REv. 833, 847 (1999). 

117. 530 U.S. 914 (2ooo); see Devins & Fisher, supra note 55, at 137. An August 2007 poll likewise 
revealed that 75% of Americans thought partial-birth abortion should be illegal (as 
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political appeal of partial-birth bans to state lawmakers, state lawmakers 
nevertheless acquiesced to Stenberg. No longer interested in engaging in open 
conflict with the Supreme Court, states did not enact new partial-birth bans or 
otherwise resist the Court's ruling."8 Unlike the 1973-1986 era (when state 
lawmakers would pursue legislative reforms that the Supreme Court seemed 
destined to invalidate), state lawmakers signaled their willingness to let the 
Supreme Court set the boundaries of the Casey compromise -lest they be 
accused of lawless pro-life absolutism. 

State responses to Gonzales v. Carhart are more revealing than lawmaker 
acquiescence to Stenberg. Rather than serve as a wedge from which right-to-life 
interests could pursue more far ranging antiabortion legislation, Carhart 
accomplished little more than validating a politically popular abortion 
restriction that was symbolically important but of little practical consequence. 
Following the decision, very few states revisited the partial-birth issue. The 
only state to enact a state ban in 2007 was Louisiana and that law was nearly 
identical to the federal ban."9 Nebraska is the only other state to have joined 
the fray, and its law also mirrors the federal ban.120 

More telling, states have made no effort to reinstate restrictions stuck down 
by the Supreme Court in previous decisions, such as spousal notification or 
parental consent/notification statutes requiring the involvement of both 
parents. 121 It did not matter that then-Judge Alito had concluded that 
Pennsylvania's spousal notification provision did not impose an undue burden 

compared to 17% who thought it should be legal). PEW RESEARCH CTR. FOR THE PEOPLE & 
THE PRESS, RELIGION IN CAMPAIGN 'o8: CLINTON AND GIULIANI SEEN AS NOT HIGHLY 
RELIGIOUS; ROMNEY'S RELIGION RAISES CONCERNS 16 (Sept. 6, 2007), http://people­
press.org/report/353/clinton-and-giulani-seen-as-not-highly-religious-romneys-religion­
raises-concerns. 

nS. For reasons noted above, see supra note 17, this Essay will limit itself to state regulation of 
abortion. In other writings, I have detailed how it is that today's Congress also backs 
Supreme Court control over constitutional questions. See Neal Devins, Congress as Culprit: 
How Lawmakers Spurred on the Court's Anti-Congress Crusade, 51 DUKE L.J. 435 (2001); Neal 
Devins, Should the Supreme Court Fear Congress?, 90 MINN. L. REv. 1337 (2006 ). 

ng. See 2007 La. Acts 2574; David J. Garrow, Significant Risks: Gonzales v Carhart and the Future 
of Abortion Law, 2007 SUP. CT. REv. 1, 33-34. In explaining why, bill sponsors said they had 
no intention of challenging the Court by enacting unconstitutional restrictions. Bill Barrow, 
Abortion Bills Born in Both Houses, TiMES-PICAYUNE, May 18, 2007, at AI. 

uo. See NEB. REv. STAT.§ 28-328 (2oo6). 

121. See Guttmacher Institute, Monthly State Update: Major Developments m 2009, 
http://www.guttmacher.org/statecenter/updates/index.html (last visited Mar. 11, 2009) 
(noting that spousal notification provisions are not included in a list of post-2003 legislation 
that has been introduced regarding abortion in all fifty states). 

1345 



HeinOnline -- 118 Yale L. J.  1346 2008-2009

THE VALE LAW JOURNAL 118:1318 2009 

on abortion rights. States consider the book closed on this type of regulation, 
even if it was politically popular at the time of Casey.'22 More to the point, the 
Casey template is not simply a template of what states can do; it is also a 
template of what states cannot do. State lawmakers accept the limiting as well 
as the empowering features of Casey. In so doing, Casey shields state lawmakers 
from political pressures to enact restrictions on abortion beyond those 
specifically approved by the Supreme Court. For pro-life interests, Carhart, 
ultimately, was a disappointment. 123 Rather than serve as a battle cry for a new 
wave of state antiabortion legislation, the decision did little more than reaffirm 
the stability of the Casey compromise. 

Carhart, moreover, is yet to serve as a rallying call for pro-life efforts to 
change abortion discourse pro-life interests had hoped that the decision would 
spur states to enact stringent informed consent regulations to protect women 
from making ill-informed choices about the risks of abortion to their own 
physical or emotional health. '24 And while Justice Kennedy's Carhart opinion 
picks up on these efforts and explicitly refers to the "regret" that some women 
will feel after "abort[ing] the infant life they once created and sustained,"'25 

this campaign has had little success outside of South Dakota (where a 2005 

abortion task force embraced this new rhetoric) 126 and Oklahoma (where 

122. Sixty-nine percent of Americans supponed spousal notification provisions at the time of 
Casey. See Davis, supra note 43· 

123. See Garrow, supra note 119, at 41 (discussing the frustration of pro-life activist Robert Muise 
with Carhart). 

124. See Robin Toner, Abortion Foes See Validation for New Tactic, N.Y. TIMES, May 22, 2007, at 
Au. . 

125. Gonzales v. Carhart, 550 U.S. 124, 159 (2007). Casey also referred to a woman's potential 
regret: "In attempting to ensure that a woman apprehend the full consequences of her 
decision, the State furthers the legitimate purpose of reducing the risk that a woman may 
elect an abortion, only to discover later, with devastating psychological consequences, that 
her decision was not fully informed." 505 U.S. 833, 882 (1992) Uoint opinion of O'Connor, 
Kennedy, Souter, JJ.). Although often overlooked by critics of Carhart, Casey's embrace of 
paternalistic language signals that Carhart was less of a break from past practice than 
suggested by critics of the decision. See Dahlia Lithwick, Father Knows Best, SLATE, Apr. 18, 
2007, http:jjwww.slate.cOtn/id/2164512/. For additional discussion, see Rebecca Dresser, 
From Double Standard to Double Bind: Informed Choice in Abortion Law, 76 GEO. WASH. L. 
REv. 1599, 16o8 (2oo8). 

126. Piggybacking on the task force report, South Dakota enacted several antiabonion measures, 
including a 2005 law mandating that women be provided with information stating that 
abortion increases "the risk of suicide ideation and suicide." S.D. CODIFIED LAws § 34-23A-
10.1 (Cumulative Annual Pocket Part 2008). South Dakota, while going further than any 
state, is one of twenty-one states that require woman to be told about psychological effects 
of abonion. See GUTTMACHER INST., supra note 90. These laws are tied to Casey's explicit 
approval of Pennsylvania's informed consent law, which mandated that women be told of 
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interest group advocates for a 2008 mandatory ultrasound measure referenced 
the "testimonies of thousands of women who have been victimized and 
traumatized by abortionists")."7 Likewise, neither the arrival of Justices 
Roberts and Alito nor Carhart has prompted states to enact onerous TRAP 
restrictions. While some states have considered enacting such laws, nearly all 
restrictive TRAP laws were in place before the election of President George W. 
Bush, and none have been introduced and enacted since Chief Justice Roberts 
and Justice Alito joined the Court. 128 

What, then, of legislative reforms that have been pursued- both in the two 
years since Carhart and, more generally, since the confirmation ofChiefJustice 
Roberts and Justice Alito? The short answer is that states enacted very few 
significant abortion restrictions during this period. Laws governing fetal pain, 
breast cancer, negative psychological consequences, and state mandated 
messages about the termination of a human life were all in place before Justice 
Alita's 2006 confirmation. With one exception (South Dakota), restrictive 
TRAP laws were all enacted before Chief Justice Roberts or Justice Alito were 
nominated to the Court. Ultrasound laws break from this pattern. Three of the 
four states with mandatory ultrasound laws (Oklahoma, Louisiana, and 
Mississippi) enacted their statutes after Justice Alito joined the Court. With 
that said, ultrasound laws date back to the 1990s and eleven of these laws were 
in place before Carhart. 129 

the potentially negative psychological effects of abortion. See Casey, 505 U.S. at 882 (joint 
opinion of O'Connor, Kennedy, Souter, JJ.). Of these nineteen states, the Alan Guttmacher 
Institute reports that seven mandate that women be told only about the negative effects of 
abortion. GUTTMACHER lNST., supra. Four of these seven have specific statutory mandates; 
all of which were enacted before 2003 (well before the confirmations of both Justice Alito 
and Attorney General Alberto Gonzales and the shift in pro-life rhetoric). See MICH. CoMP. 
LAws ANN.§ 333-17015 (West 2oo8); NEB. REv. STAT.§ 28-327-01 (2008); UTAH CODE ANN. 
§ 76-7-305.5 (2003); W.VA. CODE§ 16-2!-2 (2006). 

u7. Melanie Hunter-Omar, Oklahoma Enacts Ultrasound Bill, CNSNEWS.COM, Apr. 17, 2008, 
http://www.cnsnews.com/public/Content/Article.aspx?rsrcid"'23965 (quoting Georgette 
Forney, co-founder of Silent No More Awareness Campaign). There is no record of the 
Oklahoma legislature's explicitly backing this claim. Of the three other states mandating 
ultrasounds, Alabama enacted a mandatory ultrasound law in 2002, which specifically 
references the "psychological and physical well-being of a woman considering an abortion." 
Woman's Right To Know Act, No. 2002-419, 2002 Ala. Laws 1074, 1075. 

uS. See supra notes 5, 89, 106. For a discussion of restrictive TRAP proposals, see Johnsen, supra 
note 13. 

ug. Ultrasound laws from the 1990s include UTAH CODE ANN. §§ 76-7-305(1)(b), 76-7-305.5(5) 
(2003); and S.C. CODE ANN. REGS. 61-12 § 301(C)(2) (Cumulative Supp. 2007). For 
additional information, see NAT'L RIGHT TO LIFE COMM., WoMAN'S RIGHT TO KNow: 

1347 



HeinOnline -- 118 Yale L. J.  1348 2008-2009

THE YALE LAW JOURNAL 118:1318 2009 

Other measures of state antiabortion activity also point to state 
acquiescence to the Supreme Court's recognition of limited abortion rights. 
Consider, for example, efforts to repeal abortion rights altogether. Even 
though pro-life interests have pursued abortion bans in several states (both 
through legislation and voter initiatives), 130 state voters and lawmakers do not 
want to set the stage for a test case that will challenge Roe v. Wade. In South 
Dakota and Colorado, voters turned down efforts to ban abortion rights in 
2oo6 and 2008 ballot initiatives. 131 

The South Dakota experience is particularly instructive, for the 2006 vote 
blocked the implementation of a state law prohibiting nearly all abortions. 132 

More than that, the fact that voters in a strongly antiabortion state twice voted 
in favor of abortion rights casts doubt on claims that the overturning of Roe 
would trigger the enactment of antiabortion bans. 133 For this very reason, too 
much should not be read into the fact that four states (South Dakota, North 
Dakota, Mississippi, and Louisiana) have enacted laws which would outlaw 
abortion if the Supreme Court pulls the trigger by overruling Roe v. Wade. 134 

STATES THAT OFFER ULTRASOUND OPTION (2008), http://www.nrlc.org/WRTK/ 
UltrasoundLaws/State UltrasoundLaws. pdf. 

130. States that have considered such measures include Colorado, Georgia, Indiana, Kentucky, 
Missouri, Ohio, Oregon, South Dakota, and Tennessee. See Evelyn Nieves, S.D. Abortion 
Bill Takes Aim at 'Roe': Senate Ban Does Not Exempt Rapes, Incest, WASH. POST, Feb. 23, 
2006, at A1; Cynthia L. Cooper, November Ballots Split Anti-Abortion Strategists, WOMEN's 
ENEWS, Mar. 27,2008, http://www.womensenews.org/atticle.cfm?aid=3540. 

131. See Riccardi, supra note 14. 

132. The South Dakota law was under consideration before Justice Alito joined the Court and 
passed shortly after his confirmation. See Monica Davey, South Dakota Bans Abortion, Setting 
Up a Battle, N.Y. TIMES, Mar. 7, 2006, atAL 

133. I do not mean to suggest that no state will ever enact an anti-abortion prohibition. It is 
certainly possible that one or two states will either enact or come close to enacting abortion 
bans. Not only did the South Dakota legislature enact such an anti-abortion ban in 2006, 
the North Dakota legislature is now giving serious consideration to a bill that would specify 
that life begins at the moment of conception. On February 17, 2009, the North Dakota 
House passed such a bill. Brian Duggan, State Rep. Hopes To Fight Roe v. Wade, BISMARCK 
TRIB., Feb. 19, 2009, at lA. The North Dakota Senate, as of April 1, 2009, has yet to take 
action on this bill. Even if this bill were enacted and were to take effect, the overall impact of 
this bill would be of huge symbolic but limited practical import. North Dakota accounts for 
about 1% of all abortions. See HENSHAW & KOST, supra note So, at 19. More than that, it is 
extremely unlikely that the enactment of an abortion ban would prompt other states to enact 
such bans. For example, neither the enactment nor Supreme Court approval of federal 
partial-birth abortion legislation prompted a wave of anti-abortion legislation. See supra 
notes 86-132 and accompanying text. 

134. NARAL, Fast Facts: Near-Total Abortion Bans, http://www.prochoiceamerica.org/choice­
action-center/in_your_state/who-decides/fast-factsjnear-total-abortion-bans.html (last 
visited Mar. u, 2009). Seven other states have passed policy statements declaring their 
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These so-called trigger laws speak as much to state acquiescence to the 
Supreme Court's recognition of abortion rights as they do to state opposition 
to abortion. '35 A5 the sponsor of North Dakota's trigger ban explained, passing 
a law that remains dormant is a "convenient way for the Legislature to enact its 
desired policy on abortion without plunging North Dakota into a costly 
national legal battle."'36 

One final comment before turning to the final section of this Essay: this 
Section backs up my earlier claim that there is no reason for a pragmatic Justice 
to risk political backlash by either returning to the Roe trimester test or 
overruling Roe. The number of states willing to enact significant new 
restrictions on abortion is quite small- so that there is little reason for a 
pragmatic Justice to embrace an absolutist position. There is no need, for 
example, to revive the Roe trimester test. A tightening of the undue burden test 
would enable the Court to police outlier states that might enact restrictive 
abortion regulations. Likewise, the overruling of Roe would be oflittle practical 
import. States are unlikely to enact abortion bans, and the Court can apply 
Casey in ways that almost certainly will uphold any law that a state is likely to 
enact. Even if some states were willing to outlaw abortion, it is unlikely that 
these bans would meaningfully impact abortion rates. South Dakota (the only 
state to enact an antiabortion ban after Casey) had about Sao abortions in 
2005.'37 The four states that enacted trigger laws now account for 1.4% of all 
abortions.'38 In 1992, these four states accounted for 1.5% of all abortions­
suggesting that post-Casey reforms in these states had next to no impact on 
abortion rates in these states.'39 

intention to regulate abortion to the full extent permitted by Supreme Court decisions. 
GUTTMACHER INST., STATE POLICIES IN BRIEF: ABORTION POLICY IN THE ABSENCE OF ROE 

(2009), http://www.gurtmacher.org/statecenter/spibs/spib_APAR.pdf. 

135. See Matthew Berns, Note, Trigger Laws, 97 GEO. L.J. (forthcoming Aug. 2009). 

136. Jonathan Rivoli, North Dakota Passes Conditional Abortion Ban, BISMARCK TRIB., Apr. 24, 
2007, at 7A (paraphrasing the trigger ban sponsor's words). North Dakota's trigger law was 
enacted days after Carhart and North Dakota State Senator Bob Stenehjem claimed that the 
state legislature "already had their minds made up" before the decision. Id. The Mississippi 
and South Dakota bans were enacted before Justice Alito joined the Court; the Louisiana bill 
was under consideration before Justice Alito joined the Court, but enacted after he joined 
the Court. 

137. HENSHAW & KOST, supra note So, at 18-19. 

138. See id. (detailing abortion rates for th.e nation and each state). 

139. See id. At the same time, I recognize that the lives of individual women could greatly be 
affected by the overturning of Roe. If a state were to ban abortion, women would be forced 
to travel out-of-state to secure an abortion and would otherwise feel stigmatized in their 
home state. More than that, by forcing women to travel out-of-state and thereby increase 
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IV. CASEY, CARHART, AND THE FUTURE OF ABORTION RIGHTS 

Pro-choice and pro-life interests should recognize that Casey largely 
stabilized state abortion politics, rather than acting as if today's abortion wars 
mirror the ali-or-nothing battles that characterized the 1987-1992 period. In 
particular, pro-choice interests downplay how little success pro-life forces have 
had in pushing abortion restrictions more draconian than those approved by 
the Supreme Court in Casey. For nearly every state, there is little interest in 
moving beyond the Pennsylvania template. And states that have pushed the 
envelope of what Casey allows have not accomplished much. Lower federal 
courts do not always approve these laws as consistent with Casey. 140 

Furthermore, there is little reason to think that these laws have impacted 
abortion rates. Evidence on informed consent laws, for example, suggests that 
these laws do not dissuade women from following through on their choice to 
terminate a pregnancy. 141 Indeed, even if Roe were overturned, there is no 
reason to think that states would approve abortion bans. The Anterican people 
still back limited abortion rights and state lawmakers have reason to think that 
the Anterican people would again resist-as they did in 1987-1992-efforts to 
nullify abortion rights. Just as voters rejected pro-life gubernatorial and 
presidential candidates during the 1987-1992 period, there is ample reason to 
think that pro-life candidates would suffer a similar fate in a post-Roe world. In 
2006 and 2008, for example, Kansas voters rejected ardent right-to-life 
prosecutor Phill Kline- first by turning down his reelection bid for state 
Attorney General and then by denying him the Republican Party nomination 

the cost of abortion, the State would dissuade some (but not many) women from having 
abortions. See infra note 141 (showing a statistically significant correlation between the cost 
of abortion and abortions). 

140. Injunctions have (at least temporarily) halted enforcement of the Missouri TRAP law and 
Oklahoma ultrasound law. See New Missouri Abortion Law Temporary Blocked, USA TODAY, 
Aug. 27, 2007, http://www.usatoday.com/news/nation/2007-o8-27-abortion­
lawsuit_N.htm; judge Stalls Oklahoma Law Requiring Ultrasounds Before Abortions, ANDREWS 
HEALTH L. LIT! G. REP., Nov. 2008, at 8. For an overview of post-Casey litigation, see Linda J. 
Wharton, Susan Frietsche & Kathryn Kolbert, Preserving the Core of Roe: Riflections on 
Planned Parenthood v. Casey, 18 YALEJ.L. &FEMINISM 317 (2oo6). 

141· See, e.g., Marshall H. Medoff, The Determinants and Impact of State Abortion Restrictions, 61 
AM. J. ECON. & Soc. 481 (2002) (finding that abortion restrictions do not impact abortion 
rates); Medoff, supra note 82 (finding that costs of abortion impact abortion rates, but that 
waiting periods and mandatory counseling have no statistically significant impact on the 
demand for abortions); Tobin, supra note 100, at 124; see also GERALD N. ROSENBERG, THE 
HOLLOW HOPE: CAN COURTS BRING ABOUT SOCIAL CHANGE? q8-8o (1991) (noting that Roe 
itself did not substantially impact abortion rates); supra notes 80-81 (noting that post-Casey 
restrictions on abortion in right-to-life states did not affect abortion rates in these states.). 
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for the post of Johnson County district attorney.'42 Likewise, just as the Senate 
turned down Robert Bork in 1987 (and pressed Chief Justice Roberts and 
Justice Alita about abortion rights in 2005 and 2006 ), there is good reason to 
think that pro-choice Presidents and senators would push for the restoration of 
abortion rights in a post-Roe world. 

Pro-life interests too need to face facts. Even before the 2008 elections, pro­
life interests had reason to doubt the efficacy of legalistic reform. In key 
respects, the Pennsylvania template approved in Casey served as a ceiling to 
most pro-life efforts to cut back on abortion rights. Their biggest post-Casey 
legislative and judicial success, partial-birth abortion, accomplished very little. 
Physicians who performed intact dilation and extraction (D&E) procedures 
could comply with the law by using "fetal injections" that would insure that the 
fetus was no longer living prior to the removal procedure. '43 This procedure 
matched existing preferences of most physicians and nearly 90% of the women 
who had intact D&Es.'44 More significantly, the issue proved to be self­
contained- that is, partial birth failed to serve as a wedge that transformed 
state abortion politics (either before or after Carhart). For pro-life advocate 
Robert Muise, "if prohibiting a rare and seldom used procedure by means of a 
ban that will not save one life is the great success of framing the abortion 
debate, then the pro-life movement has settled for failure."'45 

I recognize that pro-choice and pro-life interests will resist my claim that 
Casey largely settled the abortion dispute by validating a template of politically 
popular laws. For both sides of the abortion war, Casey's split-the-difference 
approach was unsatisfying. Pro-choice interests are ever vigilant of right-to-life 
efforts to block abortions and stigmatize both the women and medical 
professionals involved in abortion procedures. Pro-life interests likewise cannot 
countenance the reality of judicial, legislative, and popular acceptance of more 
than a million abortions each year. Nevertheless, nearly forty years after Roe 
and twenty years after Casey, it seems unlikely that there will be a fundamental 

142. Kline became a polarizing national figure when he subpoenaed abortion clinic records in an 
effort to identify women who had underage sex- so that he could launch criminal 
prosecutions under a Kansas statute. See Peter Slevin, A Kansan with Conviction, WASH. 

PosT, Mar. 20, 2005, at A3. For stories on Kline's electoral defeats, see Diane Carroll, Kansas 
Politician Who Crusaded Against Abortion Loses Big, MCCLATCHY, Aug. s, 2008, 
http://www.mcclatchydc.comjhomepage/story/46ss6.html; and Peter Slevin, Trounced at 
Polls, Kansas GOP Is Still Plagued by Infighting, WASH. PosT, Dec. 30, 2006, at A2. 

143. David G. Savage, Enigmatic jurist Recasts the Debate on Abortion, L.A. TIMES, Apr. 22, 2007, at 
A22. 

144. Garrow, supra note 119, at 31 (citing studies). 

145. Id. aq1 (quoting Robert]. Muise). 
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political and popular realignment on abortion. The point of this Essay has been 
to show that public opinion and state lawmaking have largely been in sync in 

· the post-Casey era. Unlike dynamic issues like same-sex marriage (for which 
the dramatic split between older and younger Americans ensures that there will 
continue to be significant shifts in public opinion), public opinion on abortion 
is largely stable across generations. 146 

For pro-choice and pro-life interests, legalistic campaigns that focus on 
state lawmaking and judicial review of state action are unlikely to significantly 
alter the status quo. Both sides, instead, should focus on the social mores that 
impact on abortion. Some social conservatives, for example, advocate that the 
pro-life movement should turn its attention to "building social programs and 
developing other assistance for pregnant women to reduce the number of 
abortions."147 These efforts, which began before the 2008 elections, reflect the 
increasing desire of younger evangelicals to steer clear of divisive winner-take­
all battles over abortion and other social issues.'48 While the Pro-Life Action 
League and U.S. Conference of Catholic Bishops oppose this shift in 
emphasis, 149 the right-to-life community would be well served by recognizing 
that all or nearly all states- irrespective of whether Roe is ever overruled- will 
recognize abortion rights. 

Pro-choice interests would also benefit by recognizing that, as Robin West 
put it, fundamental questions about the American identity are better pursued 
through a moral dialogue, not a legalistic dialogue that looks to courts and the 
voting booth. 150 Along these lines, it is best to think about what Roe did and 
did not accomplish. Roe did very little to change abortion rates. 151 Its principal 
influence was to make abortion safer and more affordable. 152 At the same time, 
by energizing right-to-life interests, Roe contributed to moral opposition to 
abortion- opposition that resulted in many women seeking out-of-state 
abortions. In 1979 (when the Supreme Court was vigorously protecting 

146. See Luks & Salamone, supra note 40, at 94-96. 

147. Jacqueline L. Salmon, Some Abortion Foes Shifting Focus from Ban to Reduction, WASH. PosT, 
Nov. 18, 2008, at A1. 

148. See David D. Kirkpatrick, The Evangelical Crackup, N.Y. TIMES, Oct. 28, 2007, (Magazine), 
at 38. 

149. See Salmon, supra note 147. 

150. Robin West, Katrina, The Constitution, and the Legal Q!}estion Doctrine, 81 CHI.-KENT L. REv. 
1127, 1155 (2006 ). 

151. See ROSENBERG, supra note 141, at 178-80. 

152. See Neal Devins, judicial Matters, So CAL. L. REv. 1027, 1057-58 (1992) (reviewing 
RosENBERG, supra note 141). Roe, by legalizing abortion, also had huge symbolic 
consequences. 
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abortion rights), anywhere from 22% to 52% of women seeking abortions 
traveled out of state from right-to-life states like Alabama, Mississippi, North 
Dakota, and South Dakota. '53 Fast forward to today: pro-choice interests would 
accomplish much more by changing physician, medical school, and hospital 
attitudes toward abortion than by thwarting outlier state efforts to mandate 
ultrasounds, fetal pain warnings, and the like. Specifically, even though 
abortion clinic violence has steadily decreased since the 1994 enactment of the 
FACE statute, the number of abortion providers has also decreased throughout 
this period. '54 This decline almost certainly impacts abortion rates; this decline 
is tied more to professional norms and personal beliefs than to restrictive laws. 
In particular, empirical studies suggest that this phenomenon is a byproduct of 
the complex interface between the training of doctors (whether abortion was a 
standard part of a doctor's clinical training), hospital practices (many hospitals 
do not perform abortions, especially since the rise of hospital mergers), and 
doctor attitudes toward abortion (defined by the interface of personal or 
religious beliefs and professional norms).'55 For pro-choice interests, the need 
to secure safe, cheap and legal abortion should be job one. '56 This is especially 
true today; states are no longer seeking to ban abortions, very few states 
enacting laws that push the boundaries of Casey, and there is little reason to 
think that the most controversial post-Casey enactments have actually affected 
abortion rates.'57 

153. ROSENBERG, supra note 141, at 192. 

154· On the decline in violence, see FEMINIST MAJORITY FOUNDATION, 2005 NATIONAL CLINIC 
VIOLENCE SURVEY 3 (2005), available at http://feminist.org/research/cvsurveys/ 
clinic_survey2o05.pdf. On the decrease in abortion providers, see Rachel K. Jones et a!., 
Abortion in the United States: Incidence and Access to Services, 2005, 40 PERSP. ON SEXUAL & 
REPROD. HEALTH 6, 11 (2008). 

155. See Solmaz Shotorbani eta!., Attitudes and Intentions of Future Health Care Providers Toward 
Abortion Provision, 36 PERSP. ON SEXUAL &REPROD. HEALTH 58, 62 (2004) (emphasizing the 
need for abortion to be a regular part of clinic training); Jody Steinauer eta!., Predictors of 
Abortion Provision Among Practicing Obstetrician-Gynecologists: A National Survey, 198 AM. J. 
OBSTETRICS & GYNECOLOGY 39.e1, 39.e5-39.e6 (noting factors having an impact on 
physician decisions and emphasizing the need for abortion training). 

156. West, supra note 20, at 1402 (arguing that "the goal of the pro-choice movement should be 
women's access to legal and safe abortion, not preservation of a right that may be 
increasingly hollow"). 

157. Declining abortion rates may also be tied to the efforts of pro-choice states to help women 
avoid unintended pregnancies-both through sex education and by making contraceptives 
widely available. See Siegel, Dignity, supra note 5, at 1796 n.86 (discussing the substantial 
decline in abortion rates in states with few or no abortion restrictions). This, too, should be 
an even more significant focus of pro-choice interest group activity. 
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Pro-choice and pro-life interests, finally, need to pay attention to what 
Casey teaches us about the ways in which Supreme Court decisions shape 
subsequent elected government action. The Pennsylvania template was 
politically popular, but that is not the only reason it stabilized post-Casey 
abortion politics. The Casey compromise worked because the Court did more 
than simply validate politically popular abortion restrictions; the Court also 
invalidated Pennsylvania's spousal notification provision. That law also 
matched public opinion, but its invalidation nevertheless helped stabilize 
abortion politics.'58 In particular, the Court further legitimated the provisions 
of the Pennsylvania statute that it upheld by making clear that it would not 
simply rubber-stamp all state regulations. More than that, the Court signaled 
to states that laws outside the politically popular Casey template might be 
invalidated, leaving lawmakers to operate within the boundaries of Casey 
without risking voter backlash. '59 

Casey, in other words, is proof-positive that the Court's power to legitimate 
governmental decisionmaking is tied to the power to invalidate. Fifty years 
ago, Charles Black described this phenomenon and, with it, the real purpose of 
judicial review: 

[T]he prime and most necessary function of the Court has been that of 
validation, not that of invalidation. What a government of limited 
powers needs, at the beginning and forever, is some means of 
satisfying the people that it has taken all steps humanly possible to 
stay within its powers. '60 

Casey, in critical respects, performed this validation function. This explains 
its longevity as a political precedent- something the Court, federal and state 
officials, and the American people can all accept. Pro-choice and pro-life 
interests should accept it too; their energy is best spent changing social norms, 
not constitutional requirements. 

158. See supra text accompanying note 87 (detailing lawmaker acquiescence to Casey's ruling on 
spousal notification); supra text accompanying note 121 (highlighting the continuing 
disinterest of lawmakers in spousal notification after Justice Alito cast the fifth vote in 
Carhart). 

159. See supra note 43 (noting that the Casey template is politically popular); supra notes 74-76 
(describing how most lawmakers steer clear of controversy on divisive social issues). 

t6o. CHARLES L. BLACK, JR., THE PEOPLE AND THE COURT: JUDICIAL REVIEW IN A DEMOCRACY 52 

(1960). 
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