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Seniority nghts VS. rac:al' quotas 0

By Neal Devins

OURT-ordered racial quotas are fast becoming a
thing of the past. On June 12, the United States
Supreme Court upheld Memphis’s last-hired, first-
fired seniority system, ruling that a court may not order
an employer to protect the jobs of recently hired black
employees at the expense of white workers with more se-
niority. This court decision signals a new era in America’s
struggle to eliminate the. .vestiges of past racial
tion.

Before the Memphis ruling, lower federal courts
unanimously approved race-conscious affirmative relief.
These courts sought to justify the use of such devices by

pointing to pervasive societal discrimination, clanmng
that“onemustlookatraeetogetbeyondracmm The
fact that whites were now being purposefully discrimi-
natedagamsttobeneﬁtmmontygmupmemba'swho
were not proven victims of discrimination was viewed by
thaeeourtsasa)usuﬁableoostofemdwmmgeaﬂxerun-
lawful discrimination

’I'heSupremeComtﬂatlyre)ectedthlsargummtin
the Memphis case. Pointing to the Civil Rights Act of
1964, the court held that Congress intended to “‘provide
make-wholerehefonlytothosewhohadbeenﬂleam:al
victims of discrimination.” The court thus adopted the
view that Congress sought to better the lot of minority
groups by guaranteeing fair treatment to individuals.

This conflict between individual rights and group
benefits has been the subject of fierce public debate and
economy is grounded in the principle of individual com-
petition in a free market. Under this system, government
should do no more than ensure that artificial barriers,
such as racial discrimination, should not limit free-mar-
ket competition. Alternatively, our government has also

that the vestiges of past discrimination neces-
sarily limit the ability of minorities and women to com-
pete in the marketplace. Under this view, government
may act to ensure equality of results.

Racial quotas stand at the center of the conflict be-
tween equality of opportunity and equality of results. In
practice, quotas take away opporfunities from individ-
uals who otherwise would have succeeded in the market-
place in order to provide these same opportunities to mi-
norities who otherwise would not have been represented
in the marketplace. In its Memphis decision, the Su-

preme Court has ruled that such quotas constitute im-
proper interference with an individual’s right to fair
treatment. .
The court contended that coutt-ordered Title VII relief
only guaranteed equal-employment opportunities by pro-
viding relief such as back pay, seniority,
and hiring preference to victims of discrimination. Seiz-
mgupmﬂmnﬂng,Wilnm&adfadReymids,theas-
attorney general for civil rights, contends that
"[wﬂlhnplnsl,[ﬂhemofﬂnemaalquotahasnmns
mse."'lbptuvehnpoumMnReymldshasdnechedm

the pastdecade. Newark, N.J., and Cincin-

dered quotas — not just quotas that interfere with senior-
Surprisingly, this opposition to racial quotas by the
Reagan Justice Department is not being counterbalanced
by other political forces. Congress has not sought to
amend the 1964 act to allow courts to use quotas. Simi-
larly, the Democrats refused to endorse the use of racial
quotas at their San Francisco convention. It thus appears
that the 1964 Civil Rights Act will be amended

Court rejected in the Memphis case.
Wlhatamvmﬁ:celhatcanactmsupportofra—
cial quotas, “beneficial” intentional discrimination will
fade from public view. The question now is whether ‘soci-
ety will search for less offensive means to deal with the
discrimination.

pmblandpumﬂanl

' Neal Devins is a civil rights lawyer working in
Washington.
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