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Property II 
Spring Semester 

Examination No. 

Instructions: 

~Jlr. Hil1iamson 
Hr. Scott 

The examination consists of three parts , the first tvlO of 
which are multiple choice objective questions. Each part of the 
examination contains specific instructions with respect to such 
part . the weight E; iven to each question therein, and a suggested 
time allocation. Since you are to ans"rer the obiective questions 
on this examinat; on pa-per , be sure to put your examination number 
at the top hereo:L_Cl.~9-__ ~etu~"l_~uch "..vith your blue book. 

Part I (1 hour) 

Part I of the examination contains sixteen multiple choice 
ques tions, each ques tion being \ClOrth t,V'o points. AnsvJer- the ques­
tions by circling the letter beside the best ans,ver. Caveat : The 
lib t ~ " . 1 -- . es anower may not necessarl~y be the best posslble anS1:1er. 

Qu~stions 1-4 are bas ed on the followin8 fact situation. 

Arthur O\,TUS a farm. He enters into a written agreement Hith 
Walter ,vhicn reads in full as follows: 

I, Arthur , agree to s e ll my farm to Halter for $50 , 000. 
Received $1 , 000 on account. 

Dated: June 1, 1971 

Signed " Halter" 
"ktthur il 

1. \1alter, having completed his title search found a 
mortgage on the farm executed by Jones. a previous m.mer, in favor 
of Smith. The mortgage has not been released of record. Hmvever, 
Smith is dead and his estate has been settled. No definite proof 
can be established, but all indications point to the fact that the 
mortgage has been satisfied. Halter refuses to go through "lith the 
contract and Arthur sues for specific performance. Judgment for: 

a. Arthur, because there were no covenants or title con­
tained in the agreement. 

b. Arthur , if Arthur is '>lilling to leave in Halter's hands 
a sufficient amount of money to indemnify him against any 
cl2.im that might be made under the mortgage. 

c. Wal ter , because the title is not marketable due to 
the existence of a record defect. 

d. Walter, because t he contract cannot be enforced by 
specific performance. 

Disregarding Question 1 
2. Assume the agreement called for settlement on August 1, 

1971, and that on June 1, 1971, title to the farm was held by Ralph. 
At settlement on August 1, 1971 Arthur produces a deed from Ralph 
dated July 1, 1971. Walter refuses to settle. Arthur s ues for 
specific performance. Judgment for: 

a. Arthur, because Walter failed to give written notice of 
his objection to Arthur. 
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b. Arthur, because he is not required to deliver market­
able title until settlement. 

c. Halter. because Ralph was not a party to the agreement. 

d . Walter, because he was entitled to a marketahle title 
June 1 , 1971, even though the agreement was silent as t o 
title . 

3. Hal ter, havi ng completed his title s e arches and found 
the title acceptable to him, writes a l etter to Arthur on July 1, 
1971 advising Arthur that settlement under the a9"reement \vill be 
held at the offices of Halteri s attorneys, in Ar~hurvs t01;'m, on 
August 1, 1971 at 2 : 00 p.m. , s uch time being of the essence. 
Walter's letter is: 

0 11 

a. binding upon Ar t hur, because either party may establish 
the time and p l ace of settlement by reasonable noti ce when 
the contract is silent. 

b. not binding upon Arthur . becaus e he did not sign the 
letter. 

c. not binding upon Arthur , because the original contract 
did not make time of the essence. 

d. not binding upon Arthur. because it does not meet the 
requirements of the Statute of Frauds. 

4. Assume that subsequent to the signing of the above con­
tract , Halter moves onto the farm. One \-Jeek later, Bluebeard enters 
at night and removes timber \vorth $1 , 500. \-Jalter brings an action 
for trespas s against Bluebeard. Judgment fo r: 

a. Bluebeard, if the jurisdiction follows the doctrine 
of equitable conversion~ applied to risk of loss. 

b. Bluebeard, if the risk of loss is apportioned under a 
theory of failure of consideration. 

c . Halter, if the jurisdiction has adopted the Uni f orm 
Vendor and Purchaser's Risk Ac t. 

d. Wal ter, regardless of what rule applies as to risk of 
loss. 

Questions 5-13 are based on the following fact situation. 

By way of gift , Pat executed a deed naming his son , ):·iike, 
a s grantee. The deed contained descriptions as follows : 

1. ./.\1 1 of my land and d\velling known as 44 r1ain Street , 
Hidtown . United States , bei ng one acre. 

2. That part of my forty acre farm , being a square \-Jith 
200 foot sides , the southeast corner of which is on the north 
line of my neighbor, John Bro\ffi . 

The deed contained covenants o f general 'varran ty, quiet 
enjoyment and right to convey. 

Pat handed t he d eed to Mike ",ho immediately returned it t o 
his father for saf ekeeping. His father kept it in a s afe deposi t 
box. The deed ,vas not recorded. 

The property at 44 Main Street covered seven-eighths of an 
acre of land. had a d,velling and a garage situated thereon, and was 
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to a right of \Jay) d e scrib ed in prior deeds . in fa,Tor of 
neighbor. Pat owned no other la~1.d au Hain Street. Jack 
used the ri ght of vlay for tvlenty-tVlo years and it was not 
on inspection of the property . 

5. 'T'h d ' . 
_1 e escr1.pt1.on of 44 flain Street \vas : 

a. sufficie nt , because the d iscrepancy in area is not 
fatal. 

b. not sufficient, because it contained no metes and 
bounds. 

c. not sufficient, because the acreage given was not cor­
rect. 

d. not sufficient, because a dee d purporting to convey more 
than a grantor ou ns is void ab initi o . 

6. The description of part of Pat's farm 

a. is sufficient if conside ration has been paid. 

b. is sufficie nt because no ambiguity therein appears on 
the face of the deed. 

c. could be enf orce d if the deed contained a covenant 
of seizen . 

d. is insufficient because of vagueness. 

7. I gnoring any question of the a de q u a cy of description , 
the deed 

a. transferred a property interest to Hike which he could 
enforce a g ainst Pat. 

b. transferred nothing to :,like because it was not 
recorded. 

c. transferred nothing to Mike because it ,..ras never 
accepted by h im. 

d. was not delivered to Hike becaus e Pat maintained 
custody of the deed. 

8. Assume instead of retaining the deed in his safe 
deposit box, Pat had hand e d it to Hike , telling Nike to keep the 
deed, and that the land was his if Hike enrolled in Lal;l School. The 
deed 

a. was not effective until lUke enrolled in Lm..r School , 
but then transferred interest in the property to tiike. 

b. "JaS ineffective to pass title to Hike because the 
necessary intent to part with legal control was missing. 

c . passed title to the property to l like immediately 
bec ause the condi tion \'7aS void. 

d. would be effective or not depending on \vhether llike 
could be considered an escrm<l. 

9. l-like made a title search a few months after Pat sho'tveu 
him the deed and discovered the existence of Jack's right of way. 
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Hike could recover substantial dallJages froID Pat for breach of the 
covenant of 

a. right to convey. 

b. right to convey if Jack has cow~enced using the right 
of way. 

c. quiet enjoyme nt . 

d. quiet enjoyment if Jack has com~enced using the right 
o f way and Hike had given consideration for the deed. 

e. lUke could not recover any damages since no covenant 
was breach ed . 

10. Assume that Jack continues not to use his right of way 
as s uch but erects a tool shed ,.,)'i thin the boundaries of the right 
of way on Mike t slot. \lliich of the follm-ling statements is most 
accurate? 

a. 1'-1ike can recover from Pat for breach of the covenant of 
quiet enjoyment. 

b. '[-like can obtain an injunction requiring Jack to remove 
the shed. 

c. Jack is entitled to maintain the shed on the r i ght of 
way so long as it does not become a fixture. 

d . The e x istence o f the shed will not inh ibit a conveyance 
of marketable title by Hike. 

11. Assume th~t subsequent to t h e convey ance above, 1'1ike 
conveyed 44 Hain Stre et to Joe for $10, 000. Hike's deed contained 
a covenant of general warranty . Three months later by cov enant of 
s eis en, Joe conveyed to Frank for $13 ,000. Finally , six month s 
later, Frank conveye.d b y ~.lit claim deed to Henry for $3,000. hThich 
of the follm:lin g sta t ements vI i th respect to the covenants in Pat I s 
deed is most accur ate ? 

a. The covenant of right to convey in PatVs deed could be 
enforced by Joe because of its repetition in Mike's deed. 

b. The covenant of quiet enjoyment ran "iith the land as f a r 
as Frank but not as far as Henry. 

c. The covenant of quiet enjo)~ent may be enforced by 
anyone having a privity of estate. 

d. The covenant of quiet enjoyment is implied in every 
conveyance and need not be recited therein. 

12. Assume the same facts as in question 10. Jack has nOtJ 
commenced using his ri ght of ',lay. HOH much, if any, can Henry recover 
from Joe for breach of covenant? 

a. 0 
b. $13 , 000 
c. $10 , 000 
d. ... 8 , 000 -? 
e. none of the above. 

13. Assume the same facts as in question 10, except that 
Henry is oUsted from possession by Ot-lens wh o has a paramount title 
,-;hich he acquired prior to the conveyance from Joe to Frank. HOH 
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much, if any, can Frank recover from Joe for breach of covenant? 

a. 0 

b. $13 , 000 
c. $ 8,000 , 
u . none of the '::.bove. 

Questions 14-16 are based on the folloVJing fact situation. 

Owner holds in fee simple absolute a tHenty acre tract of 
land in a large city \-Jhich h e plans to develop by constructing 
housing units . His development scheme contains the foll ovling essen­
tials: 

1. High ris e apartment houses . ovmed respectively by 
separate cooperative housing corporat ions. The occupants of 
each house wi 11 O\·m the stock 0-" its corporate O\·mer and t·,ill 
have assured rights to continue to occupy their respective units 
and to transfer their rights subject to established limitations. 

2. No occupant will be permitted to transfer his interest 
in the housing unit wi thout the prior consent of the corporation. 

3. I f any housing unit is transferred to anyone other than 
a me mber of the 'white race, the property shall revert in fee 
simple to the grantor. 

14. Consistent "lith the scheme as a ,'7hole, the property 
interest that each individual occupant will have in his particular 
unit can best be defined as 

a. a covenant 
b. an easement 
c. a long-term lease hold 
d. a deter~inable fee simple. 

15. provision for prior approval before transfer of any 
unit ,,70uld be 

, l'd b ca se a direct restraint on alienation is a. 1T.Na 1, e u 
generally Void. 

b. invalid , unless reasonable standards for approval of 
transfer "ere established. 

c. valid , because the interest crcaterl is not subject to 
the general rule ae~inRt reBtLu~nts on alienation. 

d. valid because such preemptory right-R ;nQ genera] ly sustainc.r1, 

h Provision for restrictin g mvnership to member::. ~f 1 6. T. e 
the white race is 

, " 1- t(> -"1.(' ri.on" here, since the a. valid because there lS no s_~ 
automatic termination of tl.e reverter clause> j s rdc.i ally 

neutral. 

b. valid because in a cooperatiVe housing unit the l aH 
, on the selection of neighbors. permits restrict~ons 

c. invalid becaus e the provision prevent s purchase of the 
rlon-\vhites contrary to applicable federal law. property by . 

d. i nvalid because the provision violates the equal pro-
, lause of t~le lL.th amendment. 

tect~on c - " 



Part II (1 hour) 

Part II of the examination contains eight (8) multiple choice questions, 
some of 'lv-hich have two parts. Each auestion or separate part thereof is 
Harth three and one-half (3 1/2) poi~ts each. Ans~Jer such questions by 
circling the number beside the best answer. Caveat : The "best ansY7er" 
may not necessarily be the best possible ansv7er. Also, the "best ans~.;eri! 
to the questions of the four choices for each question may be "none of the 
above il 

• 

1. 0 executes and delivers a deed conveying to A certain land 0 mms. A does 
not record. 0 then executes and delivers a deed to B of the same land and B 
purchases Fi th knowledge of A's prior unrecorded deed. B then records. A then 
records. B then executes and deliv ers to C a deed of the same land and C 
purchases in good faith and for valuable consideration. C records immediately. 

The applicable recording statute provides as £0110v7s: 

"No conveyance sha ll be valid as against any person , except 
the grantor, his heirs and devisees and persons have actual 
notice of it unless it is recorded in the registry of deeds . " 

Hho wins as between A and C? 

1. A prevails because as betu een A and B, A 'lvou1d 'lvin. 

2. The answer cannot be determined b e cause it depends on this jurisdiction's 
definition of those deedn 'lvithin Cl s IIchain of title .. " 

3. C wins because he is a subsequent purchaser 'lv-ithout actual knm-Jledge 
of Als prio r deed who recorded. 

4. None of the above. 

2. 0 executes and delivers to A a deed conveying to A certain land 0 O\ms. 
A does not record. 0 then executes and delivers to B a deed of the same 
land, and B purchases in good faith and for valuable consideration. A then 
records. B then records . A th0n executes and delivers to C a deed of the same 
land, and C purchases in good faith and for valuable consideration. 

A. In a jurisdiction haVing a recording statute that provides IIno conveyance 
shall be valid as against any person, except the grantor, his heirs and 
devisees and persons having actual notice of it, unless it is recorded in 
the- registry of deeds , II uho "lins as between Band C? 

1. B i'lins because as betvreen A and B. B Has a subs equent purchaser for 
value without notice of a prior unrecorded conveyance. 

2. C wins because as bet\l7een A and B, A Hould prevail, A being the firs t 
to record. 

3. B wins because in this jurisdiction, the rule is that one must search 
title of each grantor in his "chain-of-titlell from the date of deed-in 
to the present, and this rule gives C record notice of Bls claim 
against the property. 

4. None of the above . 

B. If in the aforesaid problem B had not recorded, who would prevail as 
between Band C in a jurisdiction having the same type of recording statute? 

1. C would win because as between A and B, A would prevail, A being the 
first to record. 
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2. C ~.;rould ,'lin because it '\Vould further the purpose of the recording 
statute , i.e. s to enhance the reliability' of the record. 

3. B would win because as benlcen A and B, B , las a subsequent purchaser 
for value vrithout n(Ytice of a prior unrecorded convey~nce. 

4. None of the above. 

3. A conveys Blackacre to B by ,'Jarranty deed and B records immediately. At 
the time of A' s deed to B Blackacre was ovmed by Q. Thereafter, 0 conveys 
Blackacre to A and A records imsediately. A then conveys Blackacre to C and 
C purchases in good faith and for valuable consideration and records immediately. 
In a jurisdiction having a notice statute , Vlho prevails as between Band C? 

1. B prevails because as betvJeen conflicting equitable claims to land, 
the first in time prevails. 

2. C prevails because as between conflic.ting equitable claims to land, 
the first in time prevails unless the cleiment \,1ho is prior in time 
is estopped, by virtue of his actions , to assert his claim. 

3. B prevails because in this jurisdiction the gr~Dtor index must be 
searched under A's name from the date of record deed in to A. 

4. None of the above. 

4. 0 executes and delivers a deed conveying to A certain land 0 ovms. A does 
not record. 0 then executes and delivers a deed to B of the same l and and B 
purchases with knmvledge of AI s prior unrecorded deed , B records his deed 
and then executes and delivers to C a deed of the same land and C purchases in 
good faith and for valuable consideration. A then records. C then records. 

A. As betw'een A and C ,,,ho prevails in a jurisdiction having a notice statute? 

1. A prevails because he recorded before C's deed Has of record. 

2. A prevails - B' s cla i m is subordinate to A?s claim since B purchcsed 
with actual notice and C can claim no greater rights than his 
grantor. 

3. A prevails because the rule in this jurisdiction requires a grantee 
to search the g rantor ineex from date of deed-in to the present. 
Since A recorded before C recorded, A's deed was in C's ct~in of 
title. 

4. None of the above. 

B. As between A and C, who prevails in a jurisdiction having a race-notice 
statute? 

1. C prevails because B ~lOuld prevail betHeen A and Band C is entitled 
to at least as much protection as his grantor. 

2. C prevails because he is entitled to assume that the only risk he 
runs is that someb ody may put a deed on record from his grantor, B, 
before he places his deed on record. 

3. A prevails because as between A and C, he recorded first. 

4. None of the above. 
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5. 0 executes and delivers a deed conveying to A certain land 0 o~~s. A 
does not record. 0 then executes and d.elivers to 13 a deed of the same land, 
and B purchases in good faith and for valuable consideration. B does not 
record. A then records, and thereafter , executes and delivers a deed to C 
of the same land , and C purchases in good faith and for valuable consideration. 

In a jurisdiction having a recording statute that provides "No conveyance 
shall be valid as against any person , except the grantor , his heirs and devisees 
and persons haVing actual notice of it, unless it is recorded in the registry 
of deeds, 1I Hho lvins as between Band C? 

1. B wins because as between A and B, B v]Ould prevail. 

2. C wins because the above-quoted statute, being a "race-notice" type 
statute, requires that a subsequent purchaser record first. 

3. B lvins because C has not yet recorded. 

4. None of the above. 

6. 0 executes and delivers a deed conveying to A certain land 0 m,ms. A 
does not record. 0 then executes and delivers a deed to B of the same land 
and B purchases in g ood faith and for valuable consideration. B then executes 
and delivers a deed of the same land to C who purchases in good faith and for 
valuable consideration and "'ho records immediately. A then records. B then 
records. 

As between A and C, who prevails in a jurisdiction having a race-notice 
statute? 

1. C vlins because he is the first to record, and in this case the failure 
of B to record does not improve A's position . 

2. A wins because as bet"t7een A and B, A "rins, and a grantee from B can 
achieve no greater rights . 

3. A "lins because if C had examined the record chain of title , he would 
have seen che absence of record of a conveyance to his grantor and 
this should put him on notice of a possible claim against the land. 

4. None of the above. 

7. 0 executes and delivers a deed conveying to A certain land 0 owns. A 
does not record. 0 then executes and delivers a deed to B of the same land, 
and B purchases in good faith end for valuable consideration. B does not 
record. A then executes and delivers a deed of the same land to C who 
purchases in good faith and for valuable consideration. C then records. 
B' then reccr~.8 . 

As betwE:€'~. Band C, who prevails in a jurisdiction having a race-notice 
statute? 

1. C ~.:'::;: :' ::.:i.2 ;., i~, ~,_: ",~: ·o. 2 he was the first to record as between Band C. 

2. C FLf::o-"[-;ils be,:,:::·.· ."e BV s failure to record has nislead him. 

3. - B wins because he was a "subsequent purchaser" ,·!ho first recorded within 
the meaning of the statute. Record of a deed fr om an apparent str~nger 

to the title is not notice of a prior unrecorded conveyance by h1.s 

grantor, o. 

4. None of the above. 
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8. 0 executes and delivers a deed conveying to A certain land 0 m·ms. A 
does not record. 0 then executes and delivers a deed conveying to B the 
same land. B purchases ylith knm-lledge of AY s prior unrecorded deed. B does 
not record. 0 then executes a:l.d delivers a deed conveying to C the same land. 
e purchases in good faith and for val uable considEration. C does not record. 
Thereafter, B records and executes and delivers a deed conveying to X the same 
land. X purchases in good faith and for valuable consideration. X does not 
record . Thereafter . C executes and delivers a deed conveying to Y the same 
land. Y purchases in good faith and for vHluab1e consideration. Y does not 
record , Thereafter A executes and delivers a deed conveying to Z the same l and. 
Z purchases in good faith and for valuable considerc>.tion. Z records immediate l y. 
In a jurisdiction having a notice statute vho "\-lins as bet,-leen X, Y and Z? 

1. Y wins because his grantor was the last subsequent pur chas er Hithout 
knowledge taking a deed from the COTI'J11on grantor. The fact that B 
~vas the fir st to record as bet1Veen A, Band C is irrelevant since B 
purchased vlith actual knowledge of At s pr i or unrecorded deed. 

2. X "lins because a s bet"recn A and X A vTOu1d prevail; as betueen C and X, 
X \vould prevail; and Y and Z would both purchas e \vi th B f S deed in 
their c1:'-1.i.n ~f title from the common grantor. 

3. Z \-lins because as bet,-:reen Z and B, Z '\rJOu1d prevail (B .having purchased 
,-lith knowledge) ; as betVJeen Z and C. Z would prevai l (C having recorded 
after B v s deed was of record ; and as betHeen X, Y and Z. Z \vould 
prevail because as bet,,,een purchasers on the same level, he \Vas the 
fi r st to record. 

4. None of t h e above. 



PART III (1 hour) 

Part III consists of tHO essay questions ,.;orth sixteen and 
one-half (16 1/2) points each. You should divide your time equally 
be t,ye en the two questions. 

1. A large farm in Rickingham County was partitioned into 
t wo trac ts , designated as Lots Nos. 1 and 2. b y the heirs in 1895. 
Lot No.1 , which abutted oX'- a pub1ic road. ,.,as conveyed to Heir A. 
Lot No. 2 ,vas conveyed to Heir :a ~ together vlith a right of way by 
t he present road through Lot No. 1 t o the County road. Ii The deed 
co~veying Lot 1 to Heir A also provided for the right of way. The 
pr~vate road ,las not shown on the partition plnt and it \vas 
described in the deeds only as the "present road. Ii This road . in 
f act , consis ted of a sinEle track not exceeding ten feet and the 
out s i de width, including cuts, fills, ditches and improvements, at 
no point exceeding fifteen feet. 

In 1943 Heir B conveyed 126 acres of Lot No. 2 to Realty 
Corporation, the deed being silent as t o the right of way. In 1947 
Smi th de c ided to purchase Lot No. I from Heir A. After a title 
s earch, Smith's attor!l.ey advised him of the ri gh t of way. Being 
s ome,vhat concerned 9 Smith ,·,ent to Jone s, President of Realty 
Corporation. During their conversation Jones assured Smith that 
the r i ght of v.1ay had not been used for tv/enty-five yea rs and Realty 
Corporation had no intention of using it in the future. Being fully 
s atisf i ed Smith accepted the deed from Heir A, the deed making no ref­
erence LO the right of '-Jay. 

In 1970 Realty Corporation decided to subdivide its tract 
i nto 250 single family residential lots and to use the road across 
Smi th's land as the principal means of access t o the subdivision. 
In order to accomplish their intention, Realty proposes to resurface 
t he road and expand it to a width of twenty-five feet in order to 
permit two ,.Jay traff ic. 

Smith . vlho purchased his property in order to retire from 
h i s hectic life in the city and become a "country squire; l is 
a l armed by this entire plan fo r development. He consults you as 
t o whether or not there is any way he can prevent the developmen t 
from materializing . \;Jhat do you advise? Discuss all issues fairly 
presented. 

2. 0 ,vas the mvner of a large tract of land which he sub­
divided into six smaller lots to be used for residential purposes. 
On ~iay 1 , 1 968,- he sold the first lot in the subdivision to A. 0 1 

S 

deed to A contained a provision \.;'hich provided in relevant part as 
follows ~ 

"The said grantee , (A) for himself and his heirs and a s signs 
c ovenants that the property described herein shall not be used 
except for single-family residential purposes." 

At the time 0 conveyed the lot to A he orally promis ed A 
t h at the remaining lots in the subdivision would contain s imilar 
r e s trict ions. 

Questions ~ 

(1) In July, 1968, 0 conveyed the last of the lot s in the s ub­
division to B. nis deed , as well as the deeds to the four inter­
vening grantees , contained a covenant identical to that made by A. 
B now plans to use his lot for industrial purpos~s. A seeks .y~ur i 

advic e con cerning what ri gh ts, if any, he has agalnst B to en]Oln B s 
proposed use. ~"TIat advice \-lould you f,ive? Explain fully. 

(2) If instead , 0 had conveyed such lot to B without inserting 
the aforesaid covenant (but the four intervening grantees bet\veen A 
and B had made such c ovenants ), \vhat advice pould you give to A con­
cerning his rights to enjoin B' s proposed indus trial use? Explain fully . 

BE SURE TO RETURN THE EX.Ai'UNATION QUESTIONS AND 
TO PUT YOUR EXAHINATION NUHBER AT THE TOP HEREOF. 
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