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The realists’ categorical rejection of mechanical jurisprudence
sounds like the claim that the law is globally indeterminate. For
only then would logical deductions be as useless in adjudication as
the realists appeared to suggest.?’

But, once again, the realists’ attack on mechanical jurisprudence
makes sense in the light of their second argument against legal
rules. The fact that the syllogism is valid does not mean that the
judge has a reason to adjudicate in accordance with the major
premise. The judge’s decision to do so is an autonomous moral
choice:**®

[Tlhe danger in continuing to deceive ourselves into believing
that we are merely “applying” the old rule or principle to “a new
case” by purely deductive reasoning lies in the fact that as the
real thought-process is thus obscured, we fail to realize that our
choice is really being guided by considerations of social and
economic policy or ethics, and so fail to take into consideration
all the relevant facts of life required for a wise decision.??

Of course, the realists also distrusted mechanical jurisprudence
because they thought the law was indeed indeterminate (although
only locally, not globally). In areas of indeterminacy, syllogistic
reasoning will be insufficient even assuming that a judge has come
to the moral decision to adjudicate in conformity with the law.
Further moral reasoning will be needed to fill in the gaps.

It is worth noting as well that there is another understanding of
mechanical jurisprudence that was commonly muddled together
with skepticism about logical reasoning in the law. This is the
conception of law (or, at any rate, of the common law) as “unchang-

same is not true when used in connection with sentences of obligation:

John is obligated to post the letter.

John is obligated to post the letter or burn it.

This is known as Ross’s Paradox (after the Danish deontic logician and legal theorist Alf
Ross).

227. See NEIL MACCORMICK, LEGAL REASONING AND LEGAL THEORY 19-52 (1978).

228. See Felix S. Cohen, Modern Ethics and the Law, 4 BROOK. L. REV. 33, 43-44 (1934);
Cook, Scientific Method, supra note 152, at 308; Herman Oliphant, A Return to Stare Decisis,
14 AB.A.J. 71, 159-61 (1928).

229. COOK, LOGICAL AND LEGAL BASES, supra note 18, at 44-45.
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ing, eternal”®*°—a conception allegedly endorsed in Swift v. Tyson*"
and rejected in Erie.?®> The realists rejected Swift’s understanding
of the common law as “a brooding omnipresence in the sky” in favor
of Erie’s conception of it as “the articulate voice of some sovereign or
quasi sovereign that can be identified ....”?3

There is no essential connection between Erie and the rejection of
mechanical jurisprudence in the sense outlined earlier in this
section.?® Someone can believe that the law is maximally determi-
nate and that it provides objective reasons for compliance with its
demands—while insisting that the law exists only because some
lawmaking authority (such as a legislature or judge) created it.?*

Because the realists failed to distinguish between Erie and the
core realist positions, they were inclined to think that Erie was
somehow a vindication of realism as a whole. This was a dangerous
strategy, however, since it encouraged critics to dismiss the realists
on the grounds that they were attacking a straw man. After all, no

230. Llewellyn, supra note 224, at 665; see also FRANK, supra note 33, at 32, 118.

231. 41 U.S. 1 (1842). In fact, there are good reasons to question whether Swift was
committed to the view that the common law is discovered rather than created. Jack Goldsmith
& Steven Walt, Erie and the Irrelevance of Legal Positivism, 84 VA. L. REV. 673, 674 n.7
(1998). The holding in Swift can probably be justified by the fact that federal courts are
authorized to create their own common law for use in diversity cases. The Swift Court could
concede—indeed insist—that this federal common law, like the common law used by state
courts, exists only because it was created by a court. One virtue of this approach is that it
would make sense of the exception in Swift for “local usages.” Under Swift, federal courts
were obligated to use the common law as articulated by state courts if this law was “local” in
nature, that is, if it concerned “rights and titles to things having a permanent locality, such
as the rights and titles to real estate, and other matters immovable and intraterritorial in
their nature and character.” Swift, 41 U.S. at 18. If federal courts, no less than Congress, can
regulate interstate commerce (but only such commerce), then they would be bound to respect
local usages because they concerned activities that are beyond their regulatory powers. One
would expect, however, that valid federal common law would be binding, through the
Supremacy Clause, upon state courts as well.

232. Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938). :

233. S. Pac. Co. v. Jensen, 244 U.S. 205, 222 (1917) (Holmes, J., dissenting).

234. This confusion is probably supported by the fact that the patron saint of realism,
Justice Holmes, was also an early critic of Swift, for example, in his dissents in Black & White
Taxicab & Transfer Co. v. Brown & Yellow Taxicab & Transfer Co., 276 U.S. 518, 533 (1928)
and Southern Pacific Co. v. Jensen, 244 U.S. 205, 222 (1917). The realists themselves were
not the only ones confused about their relationship to Erie. The idea that Erie and legal
realism are essentially connected is shared by many current legal scholars. See Goldsmith &
Walt, supra note 231, at 674 n.7.

235. See Dorf, supra note 3, at 707-08.
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one believes (and probably no one has ever believed) that the law is
an eternal brooding omnipresence:

Of course, the [legal realists] think they know how the rest of us
use these concepts. They think that when we speak of ‘the law’
we mean a set of timeless rules stocked in some conceptual
warehouse awaiting discovery by judges .... The theory that
there are such rules ... they call ‘mechanical jurisprudence,’ and
they are right in ridiculing its practitioners. Their difficulty,
however, lies in finding practitioners to ridicule. So far they have
had little luck in caging and exhibiting mechanical jurispru-
dents.... [I]t is clear that most lawyers have nothing like this in
mind when they speak of the law .... A superficial examination
of our practices is enough to show this for we speak of laws
changing and evolving.?®

Although Dworkin is probably right that the mechanical juris-
prudent attacked in Erie is a straw man, the realists’ other enemies
are real. Dworkin cannot dismiss the realists as easily as he
suggests.

V. EXPLAINING THE PREDICTION AND DECISION THEORIES OF LAW

Despite their differences, both of the realists’ arguments against
legal rules yield a picture of the law as a set of non-normative social
facts concerning official practices. Nothing about how a judge ought
to decide a case follows from the fact that these practices identify
something as law. Under the first argument, this is for the simple
reason that nothing about what anyone should ever do follows from
social (or any empirical) facts. The only conclusions one can ever
draw are descriptive, not normative. The second argument, in
contrast, opens up the possibility that certain social facts may
generate obligations. For example, if a judge promises to enforce the
law or reasonable expectations will be frustrated otherwise, she
would have a moral obligation to enforce the law. But the social
facts about official practices that identify something as valid law
need not include facts that would morally obligate judges to enforce
what is identified. Legal obligation, therefore, cannot be a species of

236. DWORKIN, supra note 17, at 15-16.
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moral obligation. Furthermore, there are no other relevant obliga-
tions that these social facts would generate besides the moral. An
intrinsically legal obligation to enforce valid law cannot exist.

The realists’ rejection of legal rules is a plausible theory of law.
But it is also worthy of attention because it allows us to understand
the realists’ less plausible theories. The realists advocated the
prediction and decision theories of law, I will argue, in part because
they thought these theories followed from the law’s non-normativity.

A. The Decision Theory of Law Revisited

As we have seen, the realists advocated a decision theory of law,
according to which all and only concrete decisions are law, even
though it is incompatible with many commonsense notions—for
example, that the United States Constitution is law or that a judge
who decides in accordance with Plato’s Republic has not made a
legally valid decision.”” Indeed, the realists advocated the theory
even though they, in unguarded moments, spoke of constitutions,
statutes, and the like as law. Why were they so attracted to the
theory when it was so implausible?

Ibelieve one reason is that they thought (wrongly) that it followed
from their rejection of legal rules. The realists confused the
comprehensive absence of legal obligation that followed from their
rejection of legal rules with the localized absence of legal obligation
that arises when the law is indeterminate. When the law is
indeterminate, judges are usually given the discretion to fill in the
gaps in the law. Their decisions become lawmaking acts. The
realists, recognizing that judges have no legal obligation to decide
a particular way even when the law is determinate, concluded that
a judge always has discretion and that every decision is a lawmak-
ing act.

But this is a mistake. Consider, once again, the game of torture-
the-kitten. Under the rules of the game—that is, the propositions
that the participants generally accept for controlling their play—a
player must torture a kitten when he has scored a point in the
game. Within the game, he has no discretion on the matter.

237. See supra Part 1.B.
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But let us assume, plausibly, that these rules are non-normative,
in the same way that the law is non-normative for the realists. The
social facts about the practice that identify these propositions as the
rules of the game do not give the participants objective reasons to
follow the rules. A player may—indeed should—refuse to torture a
kitten after scoring a point. Nevertheless, it would be wrong to
conclude that a player has discretion within the game to do so. It
remains true that a player who refuses to torture a kitten has not
made a correct move within the game.

The same lesson applies to the law. If the realists’ arguments
against legal rules are successful, then the fact that the United
States Constitution is law does not give a judge a reason to adjudi-
cate in accordance with its demands. But that does not mean
anything she decides is law—it only means that she has no reason
to create a decision that is law rather than non-law. In short, the
realists confused two judicial tasks: the cognitive task of identifying
what should be called “law” and the moral task of determining
whether it should be followed.

I believe that this confusion stands behind the following passage
from Frank’s Law and the Modern Mind, quoted earlier:

All ... decisions are law. The fact that the courts render these
decisions makes them law. There is no mysterious entity apart
from these decisions. If the judges in any case come to a “wrong”
result and give forth a decision which is discordant with their
own or anyone else’s rules, their decision is none the less law.?®

Frank may be right to treat a legal obligation to come to a particular
decision as “mysterious.” But that simply means that a judge has no
obligation to choose law over non-law. It does mean that whatever
she decides is law.

Although this confusion is one reason the realists advocated the
decision theory, I doubt that they would have presented it as
forcefully as they did, if they did not also think that it followed from
the doctrine of the finality of judicial interpretations of the law. This
second argument for the decision theory is not related to their
rejection of legal rules. Indeed, many legal theorists who believe in

238. FRANK, supra note 33, at 125.
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legal obligation have worried about whether the principle of judicial
finality does not mean that the law is whatever a judge says it is.?*

B. Bishop Hoadly

We can call this second argument the Bishop Hoadly argument,
for it was Hoadly who said: “Whoever hath an absolute authority to
interpret any written or spoken laws, it is Ae who is truly the Law-
giver to all intents and purposes, and not the person who first wrote
or spoke them.”® According to the principle of judicial finality,
judicial interpretations of the law are binding. But that seems to
make interpretations, not the law that is interpreted, the true law.

Hoadly’s argument is more than the commonplace observation
that courts have the authority to engage in interstitial lawmak-
ing—that is, to fill in gaps when the law is indeterminate.”*' That
would show only that courts have lawmaking powers where the
preexisting law fails to speak. Hoadly’s point is that even erroneous
interpretations of the law are legally binding. A judge creates law
when interpreting a statute because her interpretation is valid law
regardless of whether it is a correct interpretation.?*? The statute,
it seems, cannot be law for it has no effect in the legal system—it

239. An example of a legal theorist who struggled with this problem is Hans Kelsen. See
RICHARD A. POSNER, LAW, PRAGMATISM, AND DEMOCRACY 250-51 (2003) (arguing that Kelsen’s
philosophy “creates a space for economics in law” because it gives judges a law-creating
function); Stanley L. Paulson, Kelsen on Legal Interpretation, 10 LEGAL STUD.: J. SOC’Y PUB.
TcHRS. L. 136 (1990) (explaining Kelsen’s evolving views on law creation through legal
interpretation); Stanley L. Paulson, Material and Formal Authorisation in Kelsen’s Pure
Theory, 39 CAMBRIDGE L.J. 172 (1980) (discussing Kelsen’s doctrine of normative
alternatives); Stanley L. Paulson, Subsumption, Derogation, and Noncontradiction in “Legal
Science,” 48 U.CHI.L. REV. 802, 814-18 (1981) (discussing the problem of validity of erroneous
judicial rulings in Kelsen’s thought).

240. Benjamin Hoadly, Bishop of Bangor, Sermon Preached Before King George I, at 12
(1717), quoted in JOHN CHIPMAN GRAY, THE NATURE AND SOURCES OF THE LAW 172 (2d ed.,
The MacMillan Co. 1921) (1909).

241. See, e.g., Mistretta v. United States, 488 U.S. 361, 415 (1989) (Scalia, J., dissenting);
Textile Workers Union v. Lincoln Mills, 353 U.S. 448, 477 (1957) (Frankfurter, J., dissenting)
(“Congress declares its purpose imperfectly or partially, and compatible judicial construction
completes it.”).

242. See GRAY, supra note 240, at 125 (“The shape in which a statute is imposed on the
community as a guide for conduct is that statute interpreted by the courts. The courts put life
into the dead words of the statute.”).
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must be something that the judge takes into account (to a greater or
lesser extent) when creating the law.

To assess Hoadly’s argument, it is useful to draw a distinction
between two ways that judicial misinterpretations of the law can be
binding.?*® On the one hand, the judgment that the judge issues can
be binding—in the sense that officials must respect and enforce the
judgment even if the law was misinterpreted. On the other hand,
the interpretation of the law in the court’s written opinion can be
binding, in the sense that officials are bound to respect that
interpretation in future situations.?**

No one seriously has doubted that interpretations are—and
should be—binding in the first sense.?*® A concrete judgment (for
example, providing damages to a plaintiff or acquitting a criminal
defendant) is respected and enforced even by those who believe that
it is based upon a misinterpretation of the law.?* On the other
hand, some have questioned whether federal courts’ interpretation
of federal law—and particularly the United States Constitution—
should be binding upon the other branches of the federal govern-
ment, or even upon the states, in future situations.?®” The very
existence of these critiques, however, is evidence that these

243. See Brian M. Feldman, Note, Evaluating Public Endorsement of the Weak and Strong
Forms of Judicial Supremacy, 83 VA. L. REv. 979, 988-91 (2003).

244. Id.

245. The sole exception I am aware of is Michael Stokes Paulsen, The Most Dangerous
Branch: Executive Power to Say What the Law Is, 83 GEO. L.J. 217, 276-84 (1994).

246. See Larry D. Kramer, The Supreme Court 2000 Term Foreword: We the Court, 115
HARV. L. REV. 4, 8 (2001); Edwin Meese III, The Law of the Constitution, 61 TUL. L. REV. 979,
988-89 (1987); Thomas W. Merrill, Judicial Opinions as Binding Law and as Explanations
for Judgments, 15 CARDOZO L. REV. 43, 46 (1993); Michael Stokes Paulsen, The Merryman
Power and the Dilemma of Autonomous Executive Branch Interpretation, 15 CARDOZO L. REv.
81, 82 (1993).

247. See, e.g., MARK TUSHNET, TAKING THE CONSTITUTION AWAY FROM THE COURTS (1999)
(detailing several ways to deny the Supreme Court the final word on constitutional
interpretation); Larry D. Kramer, Popular Constitutionalism, circa 2004, 92 CAL.L. REV. 959,
959 (2004) (analyzing the resurgence of popular constitutionalism, the role of the people in
interpreting the law); Gary Lawson & Christopher D. Moore, The Executive Power of
Constitutional Interpretation, 81 IoWA L. REV. 1267, 1269-70 (1996) (describing limits on
interpretive authority of the judicial branch and arguing for executive branch’s right to
interpret the law); Meese, supra note 246, at 982-89 (clarifying the difference between
constitutional law and the Constitution, and concluding that the Supreme Court is not the
only interpreter of the Constitution); Paulsen, supra note 245, at 223-24 (discussing the
executive branch’s power to interpret the law). The Supreme Court declared that its
constitutional rulings are binding in this stronger sense in Cooper v. Aaron, 358 U.S. 1(1958).
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interpretations are treated as binding in our legal system, whether
or not they should be.

Hoadly was probably referring to judicial supremacy in this
second sense. Furthermore, John Chipman Gray, who often quoted
Hoadly,** and who was an influence on the realists, was certainly
referring to this form of judicial supremacy when he argued that
statutes are not law:2*°

Thus far we have seen that the Law is made up of the rules for
decision which the courts lay down; that all such rules are Law:
that rules for conduct which the courts do not apply are not Law;
that the fact that the courts apply rules is what makes them
Law; that there is no mysterious entity “The Law” apart from
these rules; and that the judges are rather the creators than the
discoverers of the Law.?*

Uninterpreted statutes are the sources of law, rather than being the
law itself.?®*

It is worth noting that even if Gray is right, we still would not
have the decision theory. For Gray, the law consists of judicial
interpretations that obligate other legal actors, including lower
courts. A lower court decision that is contrary to a higher court’s
interpretation would, it seems, be legally invalid. Indeed, it is for
precisely this reason that Frank distinguished Gray from the
realists:??

[Ylou will detect more than a trace of the old philosophy in
Gray’s views. You will note his constant reiteration of the words
“rules” and “principles.” Gray defines law not as what courts
decide but as the “rules which the courts law down for the

248. See GRAY, supra note 240, at 172; see also id. at 102, 125.

249. See NEIL DUXBURY, PATTERNS OF AMERICAN JURISPRUDENCE 33, 49-54, 215-17 (1995);
SUMMERS, supra note 32, at 22-23, 26, 36, 44-47.

250. GRAY, supra note 240, at 121; see also id. at 170 (“[Sltatutes do not interpret
themselves; their meaning is declared by the courts, and it is with the meaning declared by
the courts, and with no other meaning, that they are imposed upon the community as Law.”).

251. See id. at 123-24, 152, 308.

252. For arguments that Gray’s views were not essentially realist, see TWINING, supra note
2, at 20-22 (looking at both aspects of Gray’s writing and objecting to his treatment “as the
first American legal realist”); Stephen A. Siegel, Jokn Chipman Gray and the Moral Basis of
Classical Legal Thought, 86 Iowa L. REV. 1513, 1529-46 (2001).
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determination of legal rights and duties” or “the rules of deci-
sion” which the courts lay down. If a court in deciding a particu-
lar case fails to apply the “rule generally followed,” that decision
is not law.... Now this ... is a remnant of the old myth. And a
vigorous remnant. It is found in the thinking of perhaps ninety
percent of even those who, like Gray, scoff at the idea that law-
making occurs anywhere but in the court-room. Unless, they
say, a court announces a new rule ... it is not making law. Law
equals legal rules—rules which the courts use, not anyone else’s
rules, but rules nevertheless; such judge-made rules constitute
the law.??

Here Frank appears to return to the previous argument for the
decision theory, which depends, not upon judicial supremacy, but
upon the absence of legal obligation. All lower courts’ decisions are
law, Frank argues, because lower courts do not have legal obliga-
tions to decide in accordance with higher courts’ interpretations.
Nevertheless, it seems likely that Frank and the other realists were
at least influenced by the idea of judicial supremacy when present-
ing the decision theory.

Hoadly’s argument is rarely taken seriously by philosophers,
largely as a result of Hart’s influential critique in the Concept of
Law.** Although I have defended the realists against other aspects
of Hart’s critique, here he was convincing.”®®

Hart asks us to consider the analogy of a game (let us assume it
is baseball) in which the scorer’s misapplications of the rules are
nevertheless binding on the players.?® At first glance it looks as if
Hoadly’s argument applies. Consider the rule (2.00 in the Official
Rules of Baseball) that defines a “strike” as a pitch which is “not
struck at, if any part of the ball passes through any part of the
strike zone.”®” Hoadly would argue that violation of Rule 2.00 has
no effect within the game. The reason is that there is another
rule—Rule 9.02(a)—giving the umpire’s rulings finality.?® Whether

253. FRANK, supra note 33, at 123-24 (footnote omitted).

254. See HART, supra note 3.

255. The following is a condensed version of my argument in Green, supra note 77, at 393-
403.

256. See HART, supra note 3, at 142-47.

257. THE OFFICIAL RULES OF MAJOR LEAGUE BASEBALL 2.00 (1994).

258. Id. 9.02(a).
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a pitch is a strike according to Rule 2.00 is irrelevant. Something is
a strike only if the umpire says it is a strike.
But Hart argues that Rule 2.00 has an effect within the game:

[TThe scorer’s determinations ... are unchallengeable. In this
sense it is true that for the purposes of the game “the score is
what the scorer says it is.” But it is important to see that the
scoring rule remains ... and it is the scorer’s duty to apply it as
best he can. “The score is what the scorer says it is” would be
false if it meant that there was no rule for scoring save what the
[official] scorer in his discretion chose to apply. There might
indeed be a game with such a rule, and some amusement might
be found in playing it if the scorer’s discretion was exercised
with some regularity; but it would be a different game. We may
call such a game the game of “scorer’s discretion.”™®

The difference between baseball and scorer’s discretion is that
baseball players make independent judgments (according to Rule
2.00) about how the game is proceeding. They often conclude that
the umpire is mistaken and criticize him for violating that rule. If
they were playing the game of scorer’s discretion, such criticism
would make no sense. The very point of scorer’s discretion is doing
whatever the scorer says—there is no ground, from within the rules
of the game, for criticizing his decisions.

Because the players make judgments on the basis of Rule 2.00, at
a certain point that rule will limit the finality of the umpire’s
rulings.?® Assume that an umpire rules that a strike has occurred
even though no pitch has been thrown. Unlike a less egregious
ruling, this ruling would very likely be treated as invalid, in very
much the same way that the rulings of a deranged fan who ran on
the field and started acting like an umpire would be treated as
invalid. Furthermore, when the players came to the conclusion that
it was invalid, they would be relying upon the Rule 2.00 instructions
defining a strike.

In short we can find a role for Rule 2.00 within the game of
baseball, a role that is compatible with the finality of the umpire’s

259. HART, supra note 3, at 142.

260. See Green, supra note 77; Kenneth Einar Himma, Making Sense of Constitutional
Disagreement: Legal Positivism, the Bill of Rights, and the Conventional Rule of Recognition
in the United States, 4 J.L. SOC’Y 149, 163-68 (2003).



2005] LEGAL REALISM AS THEORY OF LAW 1993

rulings. The rule sets up a broad standard of reasonableness beyond
which the umpire’s rulings will be invalid. For this reason, Hoadly’s
argument fails as far as baseball is concerned—a pitch is not always
a strike if the umpire says it is a strike, Rule 9.02(a) notwithstand-
ing. Although a ruling can be valid even if it violates the explicit
language of Rule 2.00, it will be invalid if it violates the standard of
reasonableness the players draw from that rule.

The same argument applies to legal systems in which judges’
interpretations of law are given finality. Circumstances can be
imagined where a judgment that radically misinterprets the law
would be treated as a nullity within the legal system. For example,
if a judge ruled that the author of a materially misleading proxy
statement should be summarily executed or should be liable to the
judge herself for the sum of ten million dollars, she would find her
decision treated as void, in much the same way that a delusional
citizen who jumped into the judge’s seat would find his decisions
treated as void. Her decision would not have to be nullified—for
example, on appeal or through legislative action—it would instead
be a nullity ab initio.

In short, the law is not (always) what courts say it is. The realists
were therefore wrong to derive the decision theory from the
principle of judicial finality. Statutes have just as much a right to be
called “law” as judicial decisions, for they play an important role
within a legal system.

C. The Prediction Theory of Law Revisited

Although the realists’ decision theory of law clearly fails, their
prediction theory is far more plausible than the philosophers give it
credit for. As we have seen, the theory is not that the law for a judge
deciding a case is a prediction of how that judge would decide. A
judge does not discover the law by predicting her own behavior.?®!
Instead, the law is a prediction about how judges in a jurisdiction
would generally decide.?*

Unlike the decision theory, the prediction theory does not treat all
decisions as law. If a deranged judge ruled that the United States

261. See supra notes 29-39 and accompanying text.
262. See supra notes 49-54 and accompanying text.
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Constitution is henceforth illegal, her decision would not be the law.
After all, it would be contrary to how we predict judges would
decide. Furthermore, it would not make new law, according to the
prediction theory, because, as Cook puts it, it would not have “given
us new data upon the basis of which we believe that we are able to
predict action in another case like the case just decided.”® Not only
can some decisions fail to be law under the prediction theory, some
non-decisions (constitutions, statutes and the like) can be law, in the
sense that we predict that judges will adjudicate in accordance with
them.

Indeed, the prediction theory of law is best understood as the
realists’ attempt to describe (albeit sketchily) the official practices
that stand at the basis of the law. And since, as we have seen, the
realists and Hart were in substantial agreement about what these
practices were,?® the prediction theory is not all that dlﬁ'erent from
Hart’s theory of law.

Consider how Hart would describe the fact that the United States
Constitution is law. It is not enough that the Constitution exists as
a set of propositions or a piece of paper. A rule of recognition
(understood as a set of social facts about official practices) must
exist under which the Constitution is accepted as valid law.?®® Like
the realists, Hart thought the fact that the Constitution is law is a
fact about officials’ behavior. So how is the prediction theory of law
different from Hart’s?

One possibility is that Hart speaks of the behavior of officials in
general (legislators, administrative agencies, sheriffs), whereas the
realists speak only of judges. Often, however, the realists expressed
the prediction theory in terms of official behavior more generally. 2
Indeed, Cook even took into account the behavior of the population
as a whole:

To be accurate we must add that the assertion that A has a
‘right’ and B a ‘duty’ is an assertion that not only the officials but
also the members of a given political community are in the habit
of reacting in certain ways to certain stimuli. It is because these

263. COOK, LOGICAL AND LEGAL BASES, supra note 18, at 31 n.57.
264. See supra notes 120-24 and accompanying text.

265. See supra Part ILA.

266. See, e.g., COOK, LOGICAL AND LEGAL BASES, supra note 18, at 30.
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habit-patterns exist that we can safely predict; and the total
prediction must be as to the reaction of the vast majority of the
inhabitants of the country as well as of the judges, or we cannot
speak of law as ‘existing.”?®

Furthermore, when the realists did speak of judicial behavior only,
they sometimes admitted that omitting other officials’ behavior was
distorting.”®®

Once the prediction theory takes into account all officials’
behavior, its conclusions about which items should be called “law”
line up even more closely with Hart’s theory, for the prediction
theory no longer carries a presumption of judicial supremacy. For
example, if judges predictably decided that a statute was not valid
law, but other officials (or the civilian population as a whole)
predictably refused to give these decisions practical effect and
treated the statute as if it were valid law—the realists, like Hart,
could conclude that the statute, not the judges’ decisions, were
legally valid.

A more significant difference between Hart’s theory of law and
the realists’ prediction theory is that the realists refused to consider
a statute to be law, even if all officials predictably called it “law,” if
it was not useful in predicting these officials’ nonlinguistic
behavior—in particular their coercive acts of law application. In the
context of the realists’ theory of adjudication, this was an important
difference. If some items that officials call “law” are too indetermi-
nate to make a causal difference to adjudication, they are law under
Hart’s approach, but are not under the prediction theory. Further-
more, if some criteria (such as an implicit obligation of good faith in
contractual dealing)®® influence adjudication in a predictable
fashion even though officials do not call them “law,” they are not law
under Hart’s approach, but are under the prediction theory.

We must concede that Hart gets the better of the realists here.
Indeed, as Leiter shows, the realists employed something like Hart’s
theory of law when presenting their theory of adjudication, insofar
as they argued that the law was not influencing adjudication.?

267. Id. at 30 n.54.
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Under the prediction theory, if the law is not influencing adjudica-
tion, it is not the law at all. I cannot, therefore, defend the predic-
tion theory as a general theory of law.

But the prediction theory is not the absurdity that the philoso-
phers make it out to be, for it comes close to identifying the same
items as Hart’s theory. What is more, the realists were inclined
toward the prediction theory for an understandable, albeit mis-
taken, reason. As we have seen, Cook and Holmes thought that the
theory followed once the law was understood non-normatively.?”* In
one sense, the connection the realists saw between the law’s non-
normativity and the behavior of officials was correct. The law’s
foundation in social facts about official behavior and its inability to
generate objective reasons for obedience are intimately connected.
But the realists wrongly privileged officials’ coercive behavior over
their linguistic behavior: A statute that officials predictably called
“law” was not the law according to the realists, because it did not
make a difference to officials’ coercive acts. The realists came to this
conclusion because they thought that a meaningful non-normative
concept of law would be used solely for avoiding sanctions—it would
concern only the law as understood by the bad man.

The realists themselves provided an example of why a meaningful
concept of law could be broader. Although the realists thought that
the law is non-normative, they needed a broader concept precisely
to make the point that much of the law is useless for avoiding
sanctions. If the realists thought that their theory of adjudication
was meaningful, they must have thought that this broader concept
of law was as well.

There are other reasons to be interested in this broader concept.
Even one who understands the law non-normatively can accept that
at times she has reasons to obey the law. Furthermore these reasons
can go beyond prudential concerns about avoiding sanctions. I can
think myself morally obligated to uphold the law, for example,
because I promised to do so—and the obligation created by my
promise would surely encompass the law broadly understood, not
merely the law as seen by the bad man.

The final and most significant difference between Hart’s theory
and the prediction theory of law is the realists’ Austinian focus

271. See supra Part II1.B.
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solely upon the behavior of officials, without considering the
internal perspective—the fact that officials take themselves to have
reasons for behaving as they do. As we have seen, Hart’s argument
that the internal perspective can explain the normativity of law is
unlikely to succeed. The internal perspectives of the willing
participants cannot explain why the hardened offenders have
objective reasons to conform with legal practices.*”

But Hart might be able to object to Austin’s and the realists’
behavioral focus while still allowing that the law is non-normative.
Consider, once again, the interpretation of Hart offered by Michael
Moore:

For both Hart and Austin, law necessarily obligates (creates
‘legal obligations’) only in the sense that those subject to such
law by-and-large obey it. For Austin, such obedience can be
because of habits or fear, while for Hart, a subset of people
(judges) at least must obey some of the rules ... because they
believe them to be morally obligatory. But for Hart no less than
Austin, law’s existence depends on its ‘obligatoriness’ only in this
behavioral sense, a sense that has nothing to do with actual
moral obligation.?”

Hart might be able to object to the realists’ prediction theory for
the same reason he objects to Austin’s theory of law under Moore’s
interpretation. By speaking of the law as predictions of official
behavior, the realists fail to account for the fact that officials
conform to the law for reasons (not merely out of habit).

Hart is surely right that we would be disinclined to call the
Constitution “law” if we discovered that all officials in the American
legal system were actually robots. A simple behaviorist approach to
the law is probably not enough. But the realists—who, it will be
remembered, were not generally behaviorists—could happily
concede this.

Furthermore, if Hart’s objection is that officials conform not
merely for reasons, but because they take themselves to have
objective reasons to do so, once again, the realists can agree, for they

272. See supra Part IL.B-E.
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describe official conformity to law in the same way.?™ If there is a
disagreement between Hart and the realists, it must be this: By
speaking only of predictions of official behavior, and failing to
mention these officials’ attitudes about objective reasons that make
official behavior predictable, the realists must not believe that the
presence of these attitudes is necessary for law. Hart, as interpreted
by Moore, thinks it essential to law that officials conform because
they take themselves to have objective reasons to do so. It would not
be enough that they conform prudentially—for example to avoid
sanctions.

Although this is a genuine disagreement between Hart and the
realists, it looks like the realists are on the right side. Why should
a practice in which officials intentionally enforce certain identifiable
commands, but only because of fear of reprisals from a tyrant, not
be called a “legal system”? Why are the enforced commands not law?

D. The Scandinavian Realists

If my interpretation is correct, the American legal realists were
similar to the Scandinavian legal realists, especially Alf Ross. The
Scandinavian realists shared with the Americans a commitment to
empiricism that motivated them to reject legal obligations.?”” A
judge’s only reasons for a decision are those that are subjectively
recommended by her attitudes. Furthermore, much like the
Americans, the Scandinavians thought a prediction theory of law
followed once legal obligation was rejected.

Consider Alf Ross’s account of a valid legal rule. Ross accepts that
a rule, understood as propositional content, can exist and guide
those who seek to conform to its instructions.?”® But a statement
that a rule in that sense is legally valid is the empirical claim that
the content is “effectively followed [by authorities applying the law],
and followed because they are experienced and felt to be socially
binding.”"" In speaking of the feeling of being “bound,” Ross, like
the Americans, concedes that officials generally conform to the law
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because they take themselves to have objective reasons to do so,
although he notes that the motivations for judicial conformity to law
are varied.?”® Unlike the Americans, however, Ross does not insist
that items can be law only if they are useful for predicting officials’
coercive acts. Content can be “effectively followed” linguistically (for
example, when officials identify it as law in judicial opinions). He
does not privilege the bad man’s perspective on the law.

Ross is also like the American realists in rejecting as nonempiric-
al any understanding of legal obligation as objective?”>—that is, as
independent of this attitude of feeling bound. Valid law understood
as “a claim, absolutely binding on human action and human
volition™® is sheer metaphysics. It is because he rejects legal
obligation that Ross offers something like a prediction theory. To
speak of legal validity he argues, is to make a purely descriptive
claim that the propositional content of the rule “will be applied in
future legal decisions ....””"! Furthermore, despite his empiricism,
Ross, also like most American realists, avoided purely behaviorist
explanations of human action.?? Adjudication he admitted, cannot
be understood without recourse to the judge’s beliefs and desires,
despite the fact that this approach has a residual normative
element.?®® But an explanation on the basis of beliefs and desires
(including the judge’s feeling of being “bound” by the rule) is
sufficient to explain adjudication without descending into the
metaphysics of rules and obligations.

Ross is more consistent than the American realists, however, in
his commitment to empiricism. Because he relies solely upon the
first argument against legal obligation, he attacks all conceptions of
objective reasons for action, including moral reasons. Although this
strand of argument can be found among the American realists, they
often rejected only legal obligations precisely because they inter-
fered with what we are morally obligated to do.
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CONCLUSION

In this Article,  have defended the realists’ rejection of legal rules
and have attempted to render at least intelligible their decision and
prediction theories of law. Rather than being the embarrassment
that the philosophers have made it out to be, realism is, I believe, a
respectable competitor in the jurisprudential marketplace.

That does not mean, however, that better approaches cannot be
imagined. The realists share with both natural law theorists and
with Hart (as I have interpreted him) a commitment to a conception
of legal rules as giving people objective reasons for action. It is for
this reason that realism denies that these rules exist.

The fact that this denial sounds so counterintuitive should give
us pause. Perhaps the main value of the realists’ arguments is to
show that this conception of legal rules and legal obligation should
be abandoned. If this alternative succeeds, then the realists’ critique
of legal rules would fail—for we would have a perfectly acceptable
theory of legal rules, as propositions capable of guiding those who
take themselves to have reasons to obey the law, that is compatible
with the realists’ important lesson that the law gives judges and
private citizens no objective reasons for action. Indeed, the fact that
legal rules in this sense do not give us objective reasons for action
is surely a virtue of the theory. If we can explain the law without
saddling ourselves with questionable conclusions about our
obligation to obey the law, we should do so.

But even if this competitor to legal realism succeeds, its success
is itself evidence of legal realism’s importance as a theory of law.
For it is only in the light of the realists’ sustained attack on legal
rules, traditionally understood, that the plausibility of a nontradi-
tional conception emerges.



