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ALTERNATIVE RANCH EXPERIMENTS: BETTER THAN
THE BLM

EDITH SANDERS"®
L INTRODUCTION

Once dominating the American West economically, socially, and
politically, ranchers were able to protect and defend their access to the public
lands which they relied on for the profitability of their businesses and their
way of life. Changing demographics, economics, and a growing concern for
the environment changed the way American society viewed ranchers.! Once
robust icons of rugged individualism, many were forced to work harder to
maintain their lifestyles as the range they relied on deteriorated from
generations of ecological abuse. Competing uses for public lands plus a
growing knowledge of how rangeland quality interconnected with wildlife
diversity, riparian health, and other important natural resources created a
public that was less willing to sacrifice public land for ranch use.? This Note

* Edith Sanders is a 2003 J.D. candidate attending the College of William and Mary School
of Law. Ms. Sanders received a B.A. in Comparative Literature from the College of William
and Mary in 1992.

! WESTERN PUBLIC LANDS AND ENVIRONMENTAL POLITICS4 -6 (Charles Davis ed., 2001).
2 ROBERT H. NELSON, PUBLIC LANDS AND PRIVATE RIGHTS: THE FAILURE OF SCIENTIFIC
MANAGEMENT 265-66 (1995) (citing “BLM [Bureau of Land Management) reports . . . that
in 1987 there were 496.7 million ‘recreation hours’ spent on BLM lands (most but not all of
them rangelands). If these recreation hours are valued conservatively at fifty cents per hour,
the total dollar value of recreation on BLM land in 1987 would approach $250 million”
compared with grazing fees of $14.3 million returned on the same land); Kelly DeVine &
Dennis L. Soden, Changing Political Geometry. Public Lands and Natural Resources in
Nevada, in PUBLIC LANDS MANAGEMENT IN THE WEST: CITIZENS, INTEREST GROUPS, AND
VALUES 130 (Brent S. Steel, ed., 1997) (describing how urban industries in Nevada have
“outstripped” extractive industries). See also BUREAU OF LAND MANAGEMENT, BUREAU OF
LANDMANAGEMENTFACTS: THEBLM TODAY, at http://www.blm.gov/nhp/facts/index.htm
(“Public lands are increasingly viewed from the perspective of the recreational opportunities
they offer, their cultural resources, and—in an increasingly urban world—their vast open
spaces.”) (last updated Jan. 23, 2002); JOHN E. MITCHELL, U.S. DEP’T OF AGRIC., GEN.
TECHNICAL REPORT RMRS-GTR-68, RANGELAND RESOURCE TRENDS IN THE UNITED STATES
1, 25 [hereinafter RANGELAND RESOURCE TRENDS] (suggesting that land use shifts away
from grazing will be greater in areas of rapid population grown such as the Pacific Coast and

265



266 WM. & MARY ENVTL. L. & POL’Y REV. [Vol. 27:265

analyzes the current dilemma posed by ranching uses of the fragile western
range and two new strategies intended to promote the health of western
rangeland while preserving ranching on the range. Of the two strategies
examined here, alternative ranching and monument designation with
provisions for mixed land use, the alternative ranch approach is the best way
to avoid the mistakes of the past and promote not only rangeland health, but
the self-sufficiency and economic interests of ranchers.

Two relatively recent strategies have emerged to allow a mixed use
of public rangeland. Both seek to concurrently preserve ranching on public
land and the quality of the land itself. Alternative ranching relies on a
sustainable science approach based on information about local conditions and
experimentation to improve the profitability of ranching, while at the same
time improving the quality of the range.’> The Quivira Coalition, founded in
New Mexico in 1997, is one of the most visible and well known proponents
of altemative ranching. Flexibility, creativity, regular data collection,
experimentation, and a willingness to change methods in light of changing
local conditions or new information are all key to Quivira’s alternative ranch
approach.’ The other approach is embodied in the Grand Staircase-Escalante
National Monument, so designated by President Clinton in 1996.° The Grand
Staircase-Escalante is unique as a preserve encompassing both protected and
mixed use areas, including traditional uses such as ranching.” Administered
by the Bureau of Land Management (“BLM”), it is also an experiment in
whether a federal land management agency can effectively protect a public
range on which grazing is permitted.® These new approaches provide a
unique opportunity for comparison. A close examination of the positive and
negative aspects of each show that alternative ranching is the more practical

Rocky Mountain Assessment Region),available at http://www.fs.fed.us/
rm/pubs/rmrs_gtr68.html (last visited Oct. 9, 2002).

* See generally THE QUIVIRA COALITION, SHARING COMMON-SENSE SOLUTIONS TO THE
RANGELAND CONFLICT, at http://www.quiviracoalition.org [hereinafter QUIVIRA] (last visited
Nov. 21, 2001).

* Courtney White & Jim Winder, The Quivira Coalition, RANGE, Winter 1999, available at
http://www.rangemagazine.comy/stories/winter99/the quiviracoalition.htm (last visited Nov.
2,2001).

*1d.

¢ Proclamation No. 6920, 61 Fed. Reg. 50,223 (Sep. 18, 1996).

7 See Mike Lee, Lessons of the Escalante, TRI-CITY HERALD, July 2-3, 2000, available at
http://www hanford-reach.com/escalante/story4.html (last visited Nov. 21, 2001).

8ld.
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long-term solution given the current unwillingness of the public to continue
to subsidize ranching on public lands, the rapidly changing nature of our
understanding of the science of grassland ecology, and the benefits of
decentralizing the management in both scientific and economic terms, of
very different and unique grassland ecosystems. Finally, alternative ranching
is the most sustainable solution for the long-term because it is a fundamental
change in attitude requiring buy-in on the part of all participants rather than
a solution imposed by the federal government, which is tradltlonally viewed
by ranchers as far away and disconnected from their struggles.” Changing
ranchers’ attitudes about alternative ranching methods may be the most
difficult barrier to the success of alternative ranching, but with declining
profitability and shrinking public support for ranching subsidies, ranchers
have a great incentive to try a new approach. If this change in attitude can be
achieved, the alternative ranching solution is more likely to survive political
changes than the Grand Staircase-Escalante (“Grand Staircase™) approach of
turning grasslands into national monuments. This Note discusses how the
Grand Staircase approach does not foster the education of ranchers or the
promotion of grassland science, as does the alternative ranch model. In
addition, the Grand Staircase approach will always be more vulnerable to
political attack. The Grand Staircase approach currently replicates some of
the historical problems with federal land management. In contrast, the
alternative ranching approach may give back to ranchers some of the self-
sufficiency that has long been part of their mystique. The analysis of
ranching history in this Note, however, shows that the image of rugged self-
sufficiency has rarely reflected the historical truth of ranchers dependence
on federal subsidies and access to federal rangelands.'” In summary,

® See generally WESTERN PUBLIC LANDS AND ENVIRONMENTAL POLITICS, supra note 1, for
a concise history of Sagebrush Rebellions (ranchers mobilizing to influence federal and local
legislatures) from the 1800s to the early 1990s.

19 Fiction hero Charlie Flagg warned his fellow ranchers away from the lure of government
aid,
[w]e was taught that every man starts with an even chance. We was taught
to believe in a man rustlin’ for himself as long as he's able. If you get to
dependin’ on the government, the day’ll come when the damn federales
will dictate everything you do. Some desk clerk in Washington will decide
where you live and where you work and what color toilet paper you wipe
yourself with. And you’ll be scared to say anything because they might cut
you off of the tit.
ELMER KELTON, THE TIME IT NEVER RAINED 52-53 (1973), cited in Rebecca Fink, “We're
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alternative ranching provides a way for ranchers to preserve their way of life
in the changed social and economic environment of the twenty-first century.
Alternative ranching provides a means for ranchers to use science instead of
shrinking public subsidies to stay in business. While the Grand Staircase
approach is intended to do the same, the politicization of the Grand Staircase-
Escalante experiment already echoes the mistakes of the past. While both
approaches contain drawbacks and challenges, altenative ranching is the best
option for long term success in protecting the quality of public grasslands and
the ranching way of life.

IL THE DECLINING QUALITY OF WESTERN RANGELANDS

Rangeland is “land on which the indigenous vegetation is
predominantly grasses, grass-like plants, forage, or shrubs and is managed
as a natural ecosystem . . . includ[ing] natural grasslands, savannas, shrub-
lands, many deserts, tundras, alpine communities, marshes and meadows.”"!
Grazing land is vegetated land that is or has the potential to be grazed,
including “rangeland, pastures, grazed woodlands, and grazed croplands.”"?
The declining quality of wildland ecosystems is a global problem.'* Between
1945 and 1990, close to seventeen percent of the worlds vegetated land,
twenty million square kilometers, became degraded."* Nearly sixty-one
percent of the world's productive drylands were classified as “moderately
desertified” by 1984 and every year an additional 60,000 square kilometers
are permanently lost to degradation.'® In the United States, heavy and
traditionally unregulated use of federal grasslands for ranching has taken its
toll on the quality of those resources, especially in the western states.'” In
1918, range professional A.W. Sampson reported on overgrazed Utah

Here From the Government and We 're Here To Help " Farmers and Ranchers’ Reliance on
Voluntary Governmental Programs May Open the Door to Governmental Control of Private
Property Through the Expanding Scope of Wetlands Regulation, 30 TEX. TECHL.REV. 1157,
1158 (1999).

' RANGELAND RESOURCE TRENDS, supra note 2, at 11.

2 Id. at 16.

'* STEVEN G. WHISENANT, REPAIRING DAMAGED WILDLANDS: A PROCESS ORIENTED,
LANDSCAPE-SCALE APPROACH 2 (A. Bradshaw et al. eds., 1999).

14

1

% 1d.

'7 See LYNN JACOBS, THE WASTE OF THE WEST: PUBLIC LANDS RANCHING 31-32 (1991).
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National Forest land, commenting, “these and similar eroded lands would
originally support a cow or the equivalent in sheep on from one-third to one-
fifth the acreage required at the present time.”'® In 1936, the United States
Secretary of Agriculture submitted Senate Document 199, entitled The
Western Range."® The document stated that “[m]uch of the range, especially
in the Southwest, is in severely depleted condition [and] . . . [a]t least 589
million acres of rangeland is eroding excessively, thereby reducing soil
productivity and impairing watershed function.”® The same document,
however, stated that over ninety-nine percent of western rangeland was
available for grazing livestock.? Historically, western lands that proved to
be too arid for farming were used for ranching.”? The introduction of the
railroad in 1880 created a boom in livestock production in the West as
suddenly markets across the nation were open to whoever could supply the
beef.?® The lack of regulation at that time set the stage for overgrazing of
public lands.* Western public lands have continued to constitute a
disproportionate amount of forage for livestock compared to the rest of the
nation. In the 1960s, public lands accounted for three percent of forage
consumed by livestock nationwide.”® However, public lands supplied
approximately twelve percent of forage in the western states.”® Currently,
grazing is described by the United States Department of Agriculture
(“USDA”) Forest Service Resources Planning Act (“RPA”) Assessment as
“the most widespread land management practice on western public lands.”’
Considering the arid and semi-arid nature of much of the West, the logic of
this use distribution is questionable.

' Id. at 47.

' RANGELAND RESOURCE TRENDS, supra note 2, at 5 (citation omitted).

®d

2.

2 JOHN WESLEY POWELL, REPORT ON THE LANDS OF THE ARID REGION OF THE UNITED
STATES (1878), cited in Nathan Sayre, The Urbanization of Ranching, THE QUIVIRA
COALITION, Jan. 1999, available at http://www.quiviracoalition.org/documents/newsletter6.
html (last visited Oct. 9, 2002).

2 See Sayre, supra note 22.

% See S. Res. 298, 7th Cong., reprinted in RANGELAND RESOURCETRENDS (citation omitted),
supra note 2, at 5 (“[L)arge parts of the western range have been subject to unrestricted use
since settlement and are commonly believed to be more or less seriously depleted . . . .”).
 RANGELAND RESOURCE TRENDS, supra note 2, at 6.

*Id.

2 Id. at 30.
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A comparison of animal month units (“AMU’s) for separate regions
in the United States demonstrates the inefficiency and the hazard of grazing
overstressed western grasslands. Average BLM rangeland will support one
cow for a month on about fifteen acres.?® 1987 United States Department of
Agriculture and United States Department of the Interior figures in the
following table show the average amount of grazing land needed per cow for
each region:?

Iowa 1 acre/ year

Alabama 3 acres/ year
Eastern US 5 acres/ year
Colorado .20 acres/ year

Western BLM & FS land - 185 acres/ year
Nevada BLM & FS land 230 acres/ year

Currently, close to thirty percent (625 million acres in 2000) of the
nation’s land is dedicated to the national interest.*® This nearly thirty percent
is “protected, preserved, and maintained” with less than one percent of the
annual federal budget.”' The National Forest System is thought to have 40.66
million acres of rangelands within its jurisdiction.? “The Bureau of Land
Management (BLM) has jurisdiction over 137 million acres within grazing
districts,” along with an additional 108 million acres outside of grazing
districts and 19 million acres of other reserved land.”* Nearly all BLM lands
(not classified as reserved) within and outside of grazing districts, are
classified as rangeland and are managed for grazing.** Grazing is managed
through permits within grazing districts and through leases outside of grazing

% NELSON, supra note 2, at 114

» JACOBS, supra note 17, at 29 (basing statistics on United States Department of Agriculture
and United States Department of Interior publications).

% Sandra Davis, Fighting over Public Lands: Interest Groups, States, and the Federal
Government, in WESTERN PUBLIC LANDS AND ENVIRONMENTAL POLITICS 49 (Charles Davis
ed., 2d ed. 2001).

3! 1d. at 50.

32 RANGELAND RESOURCETRENDS, supranote 2, at 23 (There is some discrepancy about this
estimate due to “‘differences in the way individual national forests determined rangeland area
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districts; otherwise there is little practical difference.* In addition, the BLM
has no rangelands in eastern assessment areas.’®

1. CURRENT CONDITION OF WESTERN RANGELANDS

The current condition of public rangelands in the United States is a
topic of debate.’” A current (2000) assessment of rangeland quality in the
United States from the United States Department of Agriculture and the
Forest Service states that “there is no reason to expect significant increases
in the rangeland base . . . [and] advances in technology affecting . . .
restoration of rangeland health.”* This projection is particularly significant
for the Southwest as a breakdown of Forest Service assessment by region
shows that the dry southwestern region is the slowest to meet or progress
toward Forest Service goals for improvement of range quality.® The
following chart shows the percentage of upland range vegetation within
grazing allotments on National Forest System lands that are verified or
estimated as not meeting Forest Plan Management Objectives (“FPMO”’s) for
a three year span by region:*

¥ 1,

% 1d. at 31.

37 Id. The United States Department of Agriculture notes,
The two predominant opposing viewpoints are epitomized by Fleischner
(1994) and Box (1990). Fleischner believes grazing has caused a loss of
biodiversity, disruption of ecosystem function, and irreversible changes
in ecosystem structure, while Box concludes that the trend of U.S. public
rangelands, on the average, has been upwards over a number of decades
and the land is in the best ecological condition of this century.

Id ' ,

38 RANGELAND RESOURCE TRENDS, supra note 2, at 69.

¥ 1d. at33.

40 1d. at 34-39.
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FIGURE 1

1995 1996 1997
Pacific Southwest (CA) . 5% 5% 5%
Pacific Northwest (OR, WA) 6% 4% 4%
Pacific Coast 6% 5% 4%
Northern (MT, ID, ND, nw SD) 18% 17% 16%
Rocky Mountain 7% 7% 6%
Southwest (AZ, NM) 27% 27% 26%
Intermountains 7% 8% 8%

(ID, NV, UT, w WY)

The report credits the lack of recovery in the Southwest to the region’s
history of fire suppression and overgrazing resulting in vegetation and soil
changes that make recovery especially slow.*' Due to the changes in soil and
plant species, some sections of the southwestern range may never recover to
their pre-existing condition.*

WA SCIENTIFIC UNDERSTANDING OF GRASSLAND ECOSYSTEMS DEVELOPS
AND GOALS CHANGE

Sustainable development became the new goal in many areas of
environmental science as a result of the 1992 Environmental Summit in Rio
De Janeiro.* Sustainable development is “development that meets the needs
of the present without compromising the ability of future generations to meet
their own needs.”* As a result, range management is now no longer focused
primarily on present benefit to ranchers or even benefit to ranchers above
other uses. A longstanding textbook definition of range management was
“the science and art of planning and directing range use so as to obtain the

' Id. at 36.

214

“ Rio Declaration on Environment and Development, U.N. Conference on Environment and
Development, UN. Doc. A/CONF. 151/5/Rev.1 (1992), reprinted in 31 LLM. 874
[hereinafter Rio Declaration]. (“To achieve sustainable development and a higher quality of
life for all people, States should reduce and eliminate unsustainable patterns of production

REPORT (1987), reprinted in WHISENANT, supra note 13, at 11 [hereinafter BRUNDTLAND
REPORT].
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maximum livestock production consistent with conservation of the range
resources.”™ A new version states, “[p]rior to the 1960’s range research was
designed primarily to maximize forage production for domestic livestock.
Current trends in range research are geared to optimize the functioning of the
entire range ecosystem.™® Grazing harms grasslands through an insidious
cyclical process that begins with damage to indigenous plants and ultimately
leads to desertification by destroying the natural regenerative processes of
the grasslands.’ As native plants are injured and removed by feeding
livestock, fewer roots are left to bind soil together.* The dense root masses
of the native plants are then replaced by annual invaders with shallow roots
that do not hold the soil together sufficiently to prevent erosion.* The dense
root systems of native plants normally serve to break apart rock fragments.*®
Thus, their loss also hinders soil formation as erosion continues. Without
adequate vegetative cover, the less protected topsoil is increasingly exposed
to extremes of temperature which causes daily expansion and nightly
contraction of the topsoil.”' This loosens the soil making it more susceptible
to erosion. The loss of dense root systems in underlying soil results in fewer
pathways for moisture to penetrate the soil and fewer air pockets to protect

45 NELSON, supra note 2, at 93.

4 14 See also RANGELAND RESOURCE TRENDS, supra note 2, at 1, 9 (Following the 1992
United Nations Conference on Environment and Development in Rio De Janeiro, Canada
held a seminar in Montreal in 1993 on Sustainable Development of Boreal and Temperate
Forests. A working group established by the conference, whose work is known as the
Montreal Process, developed a list of Criterion and Indicators (“C & I”) that has become
widely recognized to evaluate temperate and boreal forests. The United States Forest Service
has been further developing the C & I and integrating the criterion into its planning and
assessments including its USDA 1997 Forest Service Report. Three indicators (substituting
the word "rangeland" for "forest") directly relate to rangeland health: "[a]rea and percent of
rangeland affected by processes or agents beyond the ranges of historic variation; area and
percent of rangeland subject to specific levels of air pollution or ultraviolet B that may cause
negative ecosystem impacts; and area and percent of rangeland with diminished biological
components indicative of changes in fundamental ecological processes." Discussion of
Montreal Process C & I was included in the 2000 Rangeland Resource Trends Technical
Document.).

47 RANGELAND RESOURCE TRENDS, supra note 2, at 1 (“Invasions of exotic species, fire,
drought, and grazing are examples of agents and processes that have apparently occurred
beyond their range of historic variation on U.S. rangélands during the past 150 years.”).

“8 JACOBS, supra note 17, at 71. '

®1d.

% Id. at 76.

U Id at77.
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underlying soil from temperature extremes on the soil surface.”? Soil
temperature fluctuations can become so extreme that seedlings and other
sensitive plants are stunted or “scorch{ed].”* Creatures such as moles and
earthworms that churn the soil, aerating it, helping to break down organic
matter, and promoting infiltration of water through the soil are also driven
away or Killed by the extreme temperatures.’* Evaporation increases as the
topsoil heats up.* Capillary action then draws water from lower soil levels
to the topsoil which accelerates evaporation.’® In this way, the natural
regenerative powers of the soil are destroyed.’”” While scientists now
recognize that the change of species composition in a grassland ecosystem
is an initial sign of trouble, it is generally accepted science that as long as the
soil, water, nutrients, and organic material remain intact, a grassland still has
the ability to regenerate.”® When these essential resources are lost, the
grassland no longer repairs itself and approaches the threshold of becoming
a desert.”

The degradation of a grassland also has negative effects on the greater
ecosystem in which the grassland exists. When the grassland system no
longer absorbs moisture, runoff mixed with soil and animal waste damages
associated waterways and ultimately ends up in the ocean.®® Water that
previously infiltrated into the groundwater supply is also lost in this
manner.®' As a result, the region’s water storage capability is reduced, which
is an especially critical problem in the western states.52

2

3 JACOBS, supra note 17, at 77.

% Id. at 77-78.

53 WHISENANT, supra note 13, at 33-34.

% 1d.

57 JACOBS, supra note 17, at 82.

% WHISENANT, supra note 13, at 1. See also RANGELAND RESOURCE TRENDS, supra note 2,
at 27 (describing “a new paradigm for assessing rangeland health—one based upon non-
equilibrium, state-and-transition models of succession that focus on ecosystem function
rather than ecosystemstate (plant community composition, [involving] [t]hree major criteria,
.. soil stability and watershed function, distribution of nutrient cycling and energy flow, and
recovery mechanisms™).

% WHISENANT, supra note 13, at 1.

% JACOBS, supra note 17, at 83.

& Id.

2 1d.
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V. RANCHERS DEFEND THEIR ACCESS TO PUBLIC RANGELAND DESPITE
GROWING ENVIRONMENTAL AWARENESS: THE DYSFUNCTIONAL
. HISTORY OF PUBLIC RANGELAND MANAGEMENT

Even while awareness of the declining quality of public grasslands
was growing, government efforts to regulate their use were ineffective due
to the political strength of ranchers and the capture of land management
agencies by ranching interests.” Recognizing the need to protect public
rangelands, mainly for the economic stability of western ranchers, the 1934
Taylor Grazing Act (“TGA”)* called for issuance of permits to ranchers,
allowing them to graze a certain number of cattle, horses, or sheep on a tract
over a period of.up to ten years depending on rangeland conditions at the
time, estimates of available forage, and historic use patterns.”” The TGA was
administered by the Grazing Service (later merged with the General Land
Office to form the Bureau of Land Management) which charged low grazing
fees and gave priority to prior users with a “dominant use” approach.5 The
“dominant use” was ranching to the near exclusion of other “non-economic”
uses.®’ . -

The economic importance of ranching to the western states left little
opportunity for change of generous grazing permit terms and low fees,
regardless of the reality that the low fees prevented the industry from being
forced to absorb the true costs of their effect on public lands.®* Historically,
proposals to make grazing fees reflect the true cost of grazing were rejected.
In the mid 1940s, Clarence Forsling, a newly appointed director of Grazing
Service, proposed tripling grazing fees based on a range economics study,
and thus sparked a congressional investigation.’ The result of the
investigation was that the Grazing Service budget was slashed, making it
dependent on grazing fees to pay the salaries of its field administrators.” In
1963, Congress considered another proposal to raise grazing fees to reflect

63 WESTERN PUBLIC LANDS AND ENVIRONMENTAL POLITICS, supra note 1, at 89-90.

64 See Taylor Grazing Act, ch. 865, 48 Stat. 1269 (1934) (codified as amended at 43 U.S.C.
§315 (1994)).

65 WESTERN PUBLIC LANDS AND ENVIRONMENTAL POLITICS, supra note 1, at 88.

% Id.

57 Id.

%8 Id. at 89.

€ Id.

Jd.
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the true market value of the permits (in response to another study).” At that
time over 100 western legislators and governors who were also ranchers,
testified that proposed fee hikes would devastate western communities and
voted for a moratorium on grazing fee increases.” Moratoriums on grazing
fee increases were also enacted in 1970, 1975, 1976, and 1978.” Throughout
the 1970s, BLM’s budget was repeatedly cut and personnel policies such as
the elimination and transfer of environmental staff such as wildlife biologists
reflected the control of ranch interests.”

Two important pieces of legislation during this period, however,
signaled a change in the philosophy of public land use even if ranchers still
controlled the practical reality of what government land agencies could
actually accomplish. The Multiple-Use Sustained-Yield Act of 19607
broadened the mission of the Forest Service to-include promoting
recreational uses and wildlife preservation.” The 1976 Federal Land Policy
and Management Act”’ changed the mandate of BLM, ending the “dominant
use” preference of the Taylor Grazing Act. The Act provided,

“[that] public lands be managed in a manner that will protect
the quality of scientific, scenic, historical, ecological,
environmental, air and atmospheric, water resource, and
archeological values; that, where appropriate, will preserve
and protect certain public lands in their natural condition; that
will provide food and habitat for fish and wildlife and
domestic animals; and that will provide for outdoor recreation
and human occupancy and use.””®

"' WESTERN PUBLIC LANDS AND ENVIRONMENTAL POLITICS, supra note 1, at 89.

™2 Id. at 89-90.

3 Id. at 90.

1.

73 See Multiple-Use Sustained-Yield Act of 1960, Pub. L. No. 86-51 7,74 Stat. 215 (codified
as amended at 16 U.S.C. §§528-531 (2000)).

% Id

77 See Federal Land Policy and Management Act of 1976, Pub. L. No. 94-579, 90 Stat. 2743
(codified as amended at 43 U.S.C. §§ 1701-1785 (2000)).

8 Id. § 1701(a)(8).
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In addition, the National Environmental Policy Act of 19697 opened the
floodgates of significant environmental legislation by requiring that federal
action be predicated on an analysis of its potential environmental impact.¥
Twelve major environmental laws were enacted in the decade following the
National Environmental Policy Act that affected the conservation and
management of rangelands in the United States (and thus ranchers’ use of
that rangeland).®’ For example, the Endangered Species Act of 1973* only
applied to 109 species at its inception, but “now covers over 700 species with
9,000 more eligible for listing.”® In addition, the Endangered Species Act
has been expanded to cover not only the harming of listed species but also
has made it illegal to alter the habitat of an endangered species.** Thus,
ranching uses are restricted (indeed, even putting up a fence may be
restricted) on an increasingly wide area of rangeland that provides habitat for
listed species.

VL DEMOGRAPHIC AND OTHER CHANGES IN THE WEST DILUTE
RANCHERS’ POLITICAL CLOUT

Since the 1960s and continuing to the present, several factors have
changed in the Western social and political landscape culminating in a
challenge to the traditional favored status ranching has held in grassland
management. First, a western population shift into urban areas has weakened

79 See National Environmental Policy Act of 1969, Pub. L. No. 91-190, 83 Stat. 852 (1970)
(codified as amended at 42 U.S.C. §§ 4321-4335, 4341-4347, 4361-70 (2000)).

8 R ANGELAND RESOURCE TRENDS, supra note 2, at 7.

81 Id. (Table 1.3 lists the National Environmental Policy Act of 1969, the Wild Horses and
Burros Protection Act, the Endangered species Act of 1973, the Forest and Rangeland
Renewable Resources Planing Act of 1974 (“RPA”), the Eastern Wildemess Act, the Federal
Noxious Weed Act of 1974, the Federal Land Policy and Management Act of 1976
(“FLPMA”), the National Forest Management Act of 1976, the Soil and Water Resources
Conservation Act of 1977, the Forest and Rangeland Renewable Resources Research Act of
1978, the Public Rangelands Improvement Act of 1978, and the Archaeological Resources
Protection Act of 1979.).

82 Endangered Species Act of 1973, Pub. L. No. 93-205, 87 Stat. 884 (codified as amended
at 16 U.S.C. §§ 1531-1544 (2000)).

83 DENNIS T. AVERY ET AL., FARMERS, RANCHERS, AND ENVIRONMENTAL LAW 177-78
(1995), cited in Rebecca Fink, supra note 10, at 1160.

8 Fink, supra note 10, at 1160.
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