
College of William & Mary Law School
William & Mary Law School Scholarship Repository

Popular Media Faculty and Deans

2013

Boilerplate Symposium I: Peter Alces on Consent
Peter A. Alces
William & Mary Law School, paalce@wm.edu

Copyright c 2013 by the authors. This article is brought to you by the William & Mary Law School Scholarship Repository.
https://scholarship.law.wm.edu/popular_media

Repository Citation
Alces, Peter A., "Boilerplate Symposium I: Peter Alces on Consent" (2013). Popular Media. 152.
https://scholarship.law.wm.edu/popular_media/152

https://scholarship.law.wm.edu
https://scholarship.law.wm.edu/popular_media
https://scholarship.law.wm.edu/faculty
https://scholarship.law.wm.edu/popular_media


6/28/13 ContractsProf Blog: Boilerplate Symposium I: Peter Alces on Consent

lawprofessors.typepad.com/contractsprof_blog/2013/05/boilerplate-symposium-i-peter-alces-on-consent.html 1/3

C o n t r a c t s P r o f  B l o g
A Member of the Law Professor Blogs Network

« Boilerplate Symposium: The First

Five | Main |Boilerplate Symposium II:

Theresa Amato on Remedies to the

Problems Posed by Boilerplate »

May 13, 2013

Boilerplate Symposium I: Peter
Alces on Consent

This is the first

in a series of

posts reviewing

Margaret Jane

Radin's Boilerplate: The Fine Print,

Vanishing Rights and the Rule of Law.

Peter A. Alces, Rollins Professor of Law

and Cabell Research Professor of Law, The

College of William & Mary School of Law

 In this fine book, Margaret Jane Radin

concludes that “consent” lacks a reality

referent in contract.  That is, somewhere

between what she describes as  “World A

(Agreement),” the universe of enforceable

promises negotiated “at arms’ length” by

parties of similar relative sophistication, and

“World B (Boilerplate),” where standard and

oppressive terms effect normative and

democratic degradation, consent is lost. 

This conclusion is not shocking; it is difficult

to think of anyone (probably including even

Randy Barnett) who honestly believes that

real consent has very much to do with most

(even virtually all) contracting these days.  So

we can all agree: where there is boilerplate,

there is no “meaningful” consent, which is to

say there is none of the consent that should

matter to contract.  From that premise,

Professor Radin concludes that World B is

not a contracts universe at all, but is instead

a realm better understood by reference to tort

principles (and it is even worse than Grant
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Gilmore ever imagined).

 But once we

acknowledge the

death of consent, how

much more new is

there to say about

boilerplate?  You

could despair with

Professor Radin that

political forces make it

unlikely that the

American justice

system will respond

as would the European Union; that

consequentialist apologists rely on arm chair

empirical assumptions without actually doing

the necessary math; that by a 5-4 decision of

the United States Supreme Court the Federal

Arbitration Act has been contorted to

undermine our justice system; that a

curiously reasoned decision of the United

States Court of Appeals for the Seventh

Circuit has somehow become the prevailing

(if not final) word on contract formation: but at

the end of the day, it is difficult to

identify certainly the extent of the harm or

glimpse a viable cure.  (Those troubled by

boilerplate need to do the same math they

complain form contracts proponents fail to

do.)

While Professor Radin is right that there are

distinguishable Worlds of contract, she does

not make clear enough that the two Worlds

are on a continuum; they are not so clearly

dichotomous.  Further, the contours of the

continuum are obscure: many very

sophisticated people know quite well what

they are giving up when they sign a form

contract or click “I agree," and yet do so

willingly.  That is generally the rational thing

to do.  Now Boilerplatedoes put boilerplate

on a three dimensional matrix that would be

sensitive to degrees of consent, alienability

of the right in issue, and the size of the cohort

prejudiced.  But in describing Worlds A and B

in dichotomous terms, the book may obscure

the reasons why it remains rational to agree

to form contracts, without reading their

terms.  So I think the book would have been

stronger had it described Worlds A and B

along a fourth dimension. 

What Professor Radin has to say about

consent is surely true, but what she says is

really a truism: we know that consent is a

conclusion rather than an analytical device,

AALS Section on Contracts
Official Blog

• AALS Section of Contracts Officers

Search This Blog

 Search

News Readers & Feeds

FeedBurner Subscription
Service

Enter your email address
to subscribe to this blog:

Subscribe me!  

Powered by FeedBlitz

View Recent Posts from
Network Blog Feeds

Resources

About ContractsProf Blog

• Email Editor Comments & Content

Find Contracts Profs

• Google Scholar

• Law  Schools

• SSRN

Law Teaching Groups

• Association of American Law

Schools

• ABA Approved Law  Schools

• Academy of Legal Studies in

Business

• Australasian Law  Teachers

Association

• Irish Association of Law  Teachers

• Society of American Law  Teachers

• Society of Legal Scholars (UK)

Scholarship

• Law  Review  Symposia (Chase)

• Law  and Society Association

• National Bureau of Economic

Research

• SSRN Legal Scholarship Netw ork

http://lawprofessors.typepad.com/.a/6a00d8341bfae553ef017eeb2080a5970d-pi
http://www.aalscontracts.com/aboutus/officers.html
http://feeds.feedburner.com/ContractsprofBlog
http://www.feedblitz.com/
http://lawprofessors.typepad.com/
mailto:jeremy.telman@valpo.edu
http://scholar.google.com/schhp?hl=en&tab=ws&q=
http://www.aals.org/about_memberschools.php
http://papers.ssrn.com/sol3/DisplayAbstractSearch.cfm
http://aals.org/
http://www.abanet.org/legaled/approvedlawschools/alpha.html
http://alsb.org/
http://www.austlii.edu.au/au/special/alta/
http://freepages.genealogy.rootsweb.com/~irishancestors/Law/IALT/Index.html
http://www.saltlaw.org/
http://www.legalscholars.ac.uk/text/index.cfm
http://www.nku.edu/~chase/libsymposia.html
http://www.lawandsociety.org/
http://www.nber.org/
http://www.ssrn.com/lsn/index.html


6/28/13 ContractsProf Blog: Boilerplate Symposium I: Peter Alces on Consent

lawprofessors.typepad.com/contractsprof_blog/2013/05/boilerplate-symposium-i-peter-alces-on-consent.html 3/3

and that consent is also a term of art, largely

divorced from the important normative work it

can do in World A.  What we do not know,

though, is when World A becomes World B: it

is not just the case that all form contracts are

World B contracts.  Whether a contract is

World A or World B is a function of the very

factors that contract doctrine could take

seriously, if the composition of the Supreme

Court were different, and if all Federal Courts

of Appeal judges knew a bit more about the

common law of contract and the UCC.

[Posted, on Peter Alces's behalf, by JT]
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