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Commission to condition a settlement on the defendant's agreement to 
permit ongoing monitoring of his actions. Some form of monitoring, 
whether or not the defendant agrees to it, would seem to be a 
straightforward act of risk management at the SEC.206 The problem with 
meaningful monitoring, of course, is cost. 

Fourth, I propose that the SEC, in collaboration with the National 
Association of Attorneys General, the North American Securities 
Administrators Association, the Commodities Futures Trading 
Commission, and the Financial Industry Regulatory Authority, create a 
securities fraud registry, where prospective investors could find out if the 
person with whom they are doing business has a history of securities 
fraud, either at the state or federal level. We currently require 
registration of sex offenders and physicians with a disciplinary record.207 

Though these systems are not foolproof (securities fraud defendants can 
always change their names, and the names of the companies whose 
securities they are selling), it would be inexpensive, and one more 
vehicle by which investors could conduct "due diligence" before parting 
with their money.Z08 

Fifth, let us assume that the foregoing recommendations are not 
adopted. Assume further that the existing enforcement regime
sequential civil actions initiated by the SEC--continues in place. At a 
minimum, the Enforcement Division ought to adopt a strategy of 
"progressive discipline." That is, any time a recidivist is the subject of a 
civil enforcement action, the stakes should get higher. Specifically, the 
SEC should do more than just string together a series of obey-the-law 
mJunctions. Anyone facing a second injunction should also face a 
significant civil penalty. It may be necessary to amend the Securities and 
Exchange Act in order to effectuate this recommendation. Currently, the 
three-tier penalty system does not include recidivism as a salient factor in 
determining the amount of the penalty.209 Recidivism should count, 
however, and should count heavily, in setting the terms of a civil penalty. 

Finally, I propose that the SEC (perhaps in collaboration with the 
National Institute of Mental Health) conduct research into the securities 
fraud recidivists now in prison: a review of their presentence reports, 
interviews with them, the administration of pertinent diagnostic tests by 

206. See Christopher Slobogin, A Jurisprudence of Dangerousness, 98 Nw. U. L. 
REv. 1, 6 (2003) ("Certainly the state has a compelling interest in protecting its citizens 
from these types of crimes. Why shouldn't the state be empowered to take preventive 
action against any individual who is likely to wreak havoc on society?"). 

207. See, e.g., Jacob Wetterling Crimes Against Children and Sexually Violent 
Offender Registration Act, 42 U.S.C. § 14071 (2006); Health Care Quality Improvement 
Act of 1986, 42 U.S.C. § 11131 (1986). 

208. For further discussion of this proposal, see Barnard, supra note 48, at 971-2. 
209. 15 U.S.C.A. § 78(u)(d)(3) (West 2008). 
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trained forensic psychologists, and even brain scans, to gain a better 
understanding of who these people are, how they assemble their fraud 
"scripts," what threats they pose, and what sanctions are most 
appropriate for them. Knowing more about securities law recidivists is 
essential to formulate an appropriate law enforcement strategy.210 There 
is much work to be done. 

VII. CONCLUSION 

In recent years, the "lure" of securities fraud-affluent Americans 
eager to increase their wealth by investing in the stock market, many of 
whom are looking for a good deal-has given rise to an increasing 
amount of serious misconduct in the financial markets. 211 Some of this 
misconduct can be traced to securities fraud recidivists-men and 
women who make their living by engaging repeatedly in "retail" 
securities fraud schemes. 

It is easy to underestimate securities fraud recidivists. Americans 
often admire the audacity of such men, until we become their victims. 
We also tend to romanticize con men, recalling the great cinematic con 
men-Paul Newman and Robert Redford,212 Leonardo DiCaprio,213 

Richard Gere,214 Nicholas Cage,215 and Michael Caine.216 

In this Article, I have suggested another way to look at securities 
fraud recidivists. They are not just rogues or petty thieves; they are 
dangerous predators. Some of them, moreover, may suffer from a 
personality disorder, APD, that is likely to lead them to commit frauds 
again and again. The SEC's current scheme of civil sanctions does not 
adequately address the problem of securities fraud recidivists. More 
aggressive thought and more considered action is the proper response to 
these criminals. 

210. See Dean Mobbs et al., Law, Responsibility, and the Brain, 5 PLOS BIOLOGY 
693, 696 (2007) (arguing generally that research into the links between mental illness, 
neurological disorder and criminal conduct is "urgently needed"). 

211. See SHOVER & HOCHSTETLER, supra note 62, at 35 (discussing "lure"); id. at 167 
("[There is] reason to believe that we are witnessing a rising tide of white-collar crime in 
Western nations. Reasons for the increase include new forms and an expanded supply of 
lure, noncredible oversight, and uncertain punishment for those who commit white-collar 
crime."). 

212. THE STING (Universal Studios, 1973). 
213. CATCH ME IF You CAN (Dreamworks, 2002). 
214. THE HOAX (Miramax, 2007). 
215. MATCHSTICK MEN (Warner Bros. Pictures, 2003). 
216. DIRTY, ROTTEN SCOUNDRELS (Orion Pictures, 1988). Films and television series 

also offer appealing portraits of female con artists. They include Angelica Huston, 
Tatum O'Neal, and Minnie Driver. See THE GRIFTERS (Miramax, 1990); PAPER MOON 
(Paramount Pictures, 1973); The Riches (2006). 
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At a minimum, the Department of Justice should elevate the priority 
now given to the prosecution of perpetrators of securities frauds, and 
especially to the prosecution of securities fraud recidivists. The SEC 
should develop expertise regarding the nature of recidivism and create a 
Recidivist Task Force to put that expertise in one place. The SEC should 
also commit resources to monitoring likely recidivists, to interdict the 
harm that they can cause. State and federal law enforcement agencies 
should organize a registry through which investors can keep track of 
securities fraud offenders. And Congress should consider better-targeted 
sanctions to deal with this predatory population. Above all, we must 
learn much more about the biological and social determinants of the 
people who commit fraud. 
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