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JOHN R. PAGAN
RICHARD E. WALCK

Private Rights and Public Forums:

Classifying Plaintiffs in Virginia

Defamation Suits

()N March 6, 1981, the Virginia Supreme Court decided
Fleming v. Moore!', an important case affecting mam
aspects of defamation law, The court held, inter alia, that
one does not become a public figure for purposes of the
stringent New York Times Co, v, Sullivan® “actual
malice™ test merely by speaking out ina public forum in
defense of one’s private rights. This article examines the
analysis employed to reach that conclusion and explores

the ruling’s possible ramilications.

Evolution of Constitutional Constraints
on State Defamation Law

In New York Tones the US. Supreme Court held tha
the first and fourteenth amendments prohibit a public
official from recovering damages for a defamatory false-
hood relating to his official conduct unless he proves
“with convincing clarity”™# that the statement was made
“with actual malice—that is, with knowledge that 1t was
[alse or with reckless disregard of whether 1t was talse or
not.”* The defendant cannot be deemed reckless simply
because a reasonably prudent person would have imves-
tigated the facts more thoroughly belore publishing,
Rather, the defendant must have published the defama-
tory statement with a “high degrecofl awareness of L. [its]
probable falsity.” In other words, for Liability 1o attach,
“[t]here must be sutticient evidence to permit the con-
clusion that the defendant in facr entertained serious
doubts as to the truth of his publication.™

Curtis Publishing Co.v. Butts and Associated Press v,
Walker? extended the New York Times rule to nonofficial
public figures. The “actual malice™ test’s ambit expanded
stll turther in the wake of Rosenbloom v, Metromedia®, a
1971 case in which a plurality of the justices anmounced a
shife i focus from the status of the plamatf to the natare
of the defendant’s statements, Under the Rosenbloom

pluraliny's view b an allegedly defamatory stacement
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involved “matters of public or general concern,™ New
York Times controlled, regardless of whether the plamiiff
was a public or a private figure.

The Rosenbloom approach was repudiated i 197
when the Courtdecided Gertzv. Robert Welch, Inc.'" Asa
resultof Gert=, the plaimuff’s status again became crucal.
The Gertz majority held that the Constitation does not
require a defamation plamuff who is neither a public
ofllicial nor a public figure 1o prove New York Times
“actual malice.” [S]o long as they do not impose
Liability without tault,” the Court concluded. " the Staes
may deline for themselves the appropriate standard of
lability for a publisher or hroadcaster of defamaton
falsehood mjurious toa private individual.” " The Coun
provided two principal reasons for establishing different
constitutional standards for public and private persons,
First, because public officials and public ligures usually
enjoy greater access to channels of communication than
private citizens, they have better opportunities to rebut
falsehoods. Defamation therefore poses a larger threaco
private persons, which gives the state a correspondingly
greater interest inaffording them the protection of its tor
law. Second, unlike pubhic officrals and public figure,
private persons do not invite attention and comment.
Not having voluntarily assumed the risk of defamation,
thev are more deserving ol judicial redress than publi
officials and public figures.

Grertz's public person private person dichotomy re-
mains the touchstone for imposing lability m media
detamation cases. If the plamnff s elassified as a publi
olficial or a public ligure, he must perform the nexe-to-
impossible task of proving “actual malice™; if heisa
private figure, some lesser showing of fault will satisly
the Consttution’s requirements. Public officials are
fairly casv to idenuify, ™ But what makes someone a pub
lic rather than a private hgurer



Constitutional Tests For Distinguishing Between
Public and Private Figures

Priorto Gert=, Butts and IWalker prescribed the tests fon
deermining whether a given plamtiff was a public or a
private figure. Butts, a natonally prominent athletic
director and foorball coach, acquired his public-figure
status by position alone.” ™ Walker, a retired general
who made anti-mtegration speeches and headed a group
that shared his views, became a public igure when he
emgaged in Upurposeful activity amounting 1o a thrust-
ing of his personality into the “vortex” ol an important

public controversy .t

Gertz velined the classification analvsis by dividing
public figures mto two major categories. The tirst con-
sists of persons who are considered public ligures tor all
purposes. Falling within this group are those who, hav-
mg assumed roles of especial prominence in the affairs
ofsociety," P occupy Upositions ol ... persuasive powen
and nfluence™ ™ those who have achieved “pervasive
fameor notorieny ™ and those who have become “perva-
sive[ly | imvolveld ] in the affairs of society. ™ The second
ategory consists ol persons who are deemed public fig-
ures vis-d-vis specific subjects. These limited-purpose
public figures “have thrast themselves to the forefront of
particuliar public controversies i order 1o influence the
rsolution of the issues involved. " Whether a plainft
belongs in this class depends upon the nature and extent
of his mvolvement m the dispute giving rise o the
alleged defamation. To date most of the case Taw has

developed in connection with the second category. 0

The plamult i Gertz was a lawyer for suttors seeking
avil damages from a policeman who had killed 4
mentber of then tamily, A John Birch Society publica-
ton alleged that the plamutt had framed the policeman
on criminal charges. The magazine also falsely accused
the plamtift of having Communist atfiliatons and a
amunal record. The Supreme Court found that al-
though Gertz was prominent in legal circles, he was not
sutficiently well-known to be a public figure for all pur-
poses. Alter examining Gertz's vole in the particular con-
woversy that prompted the magazine article. the Court
likewise concluded thar he fell outside the Timited-
putpose public-figure class, While 1owas true that Gerwz
wluntartly: participated inca newsworthy lawsuit, he
Imited his activicies to the representation of his client's
private mterests; he did not oy to mtluence the resolution
of broader 1ssues affecting the public as a whole, More-
onvetr, Gertz staved within the boundaries of an official

forum ta courtroomy instead of trving his case in the news

media, Therefore the Court characterized him as a private

fiwimre and freed him ol the burdens of New York Times.

Time, Inc.v. Firestone? also involved a plaintff who
atracted media attention by taking action in a public
lorum. Once again the forum was a courttoom. The
plaintff and her husband, both of whom were promi-
nent members of Palm Beach society, became embroiled
i a well-publicized divorce proceeding. Time ervone-
ously reported that the Firestones' divorce was granted
on grounds that included adultery. Mrs. Firestone sued
Time for detamation and managed 10 persuade the
Supreme Court that, despite her local notoriety and her
contacts with the press, she was a purely private figure.
I'he Court was influenced by the fact that, although the
public may have been intevested in Mrs. Firestone's mari-
tal difficulues, the divorce litngation that led o Tone's
article implicated only private rights. Mrs. Firestone did
not air her private problems in court because she wanted
to serve the common weal; rather, she did so because the
state compelled her to go there inorder to obtain release
from the bonds of matrimony. “There appears litle rea-
son,” said the Court, why persons in Mis. Firestone's
positon “should substantially forfeit that degree of pro-
tection which the law of defamation would otherwise
afford them simply by virtue of then being drawn imto a
courtroom.” ™ Nor should they lose that protection
simply because they hold press conferences, provided the
brictings' purpose is to satushy “inquiring reporters™ and
not to influence the lawsuit’s outcome, ™

Since Firestone the Supreme Court has deaded two
defamation cases rarsing the plamtitl-classthication issue:
Hutchinson v. Proxmure®t and Wolston v. Reader's Di-
gest Ass'n, Inc. . The plainall in Hidchinson alleged
that his professional reputation was injured when Sena-
tor William Proxmire cited his federally funded research
projects as examples of wastetul government spending.
The Court held that because Hutchinson was not a pub-
lic figure prior to the controversy sparked by Senator
Proxmire's “Golden Fleece of the Month™ Award. he did
not have to prove “actual malice™ inorder to recover libel
damages. Although Hutchinson had applied for federal
funds and had published artcles about his research
betore Proxmire made the allegedly defamatory state-
ments, he had notinvited atenton and comment outside
the relatively narrow circle of his academic disciphine,
Nor had he thrust himselt or his views imto a public
controversy over government expenditures in order to
influence others, Hutchinson's work did not become
controversial m anvy public sense unul alter the Award
was announced. The Award did not alter Hutchinson's
private status. the Court held, reasoning that one charged
with defamation cannot unilaterally areate his own
detense by showermg the plainufl with unwanted pub-

Licity. The mere fact that the news media reported Hut-
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chinson's response to Proxmire’s eriticism did noc make
himvany Tess provace: To hrewithim the Court’s defimiton
of a public higure, one must have “regular and contnu-
mg access 1o the media, ™ which Huatchmson plamly
lacked,

he plamutt i IWolston was also found o lack the
characteristics of i publie figure. In the Late 1950s, Wol-
ston had failed o respond o a grand-jury subpoena
tssucd i connection with i major Soviet spy rimg inves-
tigation. Amid considerable publiciuy, he pled guilivioa
contempt charge and recerved a suspended sentence. He
sued for libel m response 1o a 1971 publication that
referved to him as o Sovier agent. The Supreme Cournt
held that neither Wolston's involvement in a news-
worthy event nor his conviction of a crnme made him a
public ttgwre. The investigation of Soviet activity i the
United States created a public controversy, to be sure, but
Wolston didd not voluntarily thruse himsell o the fray
soas to draw atention to humselt and his views, On the
contrary, hewas “drageed unwillimelv™ o court and

forced to defend his private rights, For reasons similan to
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those articulated in Firestone, the Court m 1Wolston
refused 1o atach a New York Tiomes price tag o the
plantff's use of a public forum.

Having examined the Teading U.S. Supreme Coun
cases. we must now turn to the Virginia Supreme Court's
interpretation of the constitutional principles governing

the classitication of defamation plamiitis.

Fleming v. Moore: Defamation Law and the Protection
of Private Rights in Public Forums

At the time of the alleged defamation, the plamuilf
(Moorcl, awhite assistant professor, was a member of the
University of Virginia faculty, His home was located in
Albemarle County adjacent to " Evergreen,” anact parthy
owned by the defendant (Fleming), a black real-estae
broker and developer. Fleming sought to have "Ever
green” rezoned so he could constuct high-densin i
dental units for a predomimantly black, Tower-middle
mcome group ol occupants.

Moore spoke brieflv i opposition to the proposed
rezoning and development at two meetings held by the
local Planning Commission and Board of Supervisors.
He contended thar Fleming's project would create apol-
lution hazard to the Rivanna Reservoir, which suppliss
water to the city of Charlottesville, and complained tha
it would also diminish the value of his own propeny,
Moore made no other public pronouncements on the
subjectand never discussed it with the news media,

After Fleming's rezoning application was rejected. he
published newspaper advertisements  captioned
SRACISM ™ in which he accused Moore ol not wanting
blacks torveside within sight ot his home. Moore suedlor
libel and recovered $10,000 1 compensatory damages
and ST00.000 i puniove damages followimg a jury uial.
I'he Virginia Supreme Courtreversed on the ground that
the trial comnt erred i deeming Flemang's statementy
defamatory per se and remanded the case for anew nal.
In the course of s opimion, the court dealt with various
issues that might arvise uponrerial, mcludig the impor-
tant question of whether Moorewas a publicor aprivate
frgure.

I'he court summunily rejected the noton that Moore
occupied a position of such power and influence thathe
qualified as a public figure for all purposes. Focusing
upon the nature and extent ol Moore's participation in
the conttoversy surroundimg, Fleming's vezoning appli-
cation, the court concluded that he was not a mied-
purpose public figure either. Thus, the New York Times
test did not apply, and Moore was permitted o recover
upon proot ol a lessar degree ol fault than “actual

u

matlice,



The court emphasized that Moore expressed his opin-
ions 1o the zoning authorities “in his capacity as an
wdjoming private landowner whose property might be
afected by the proposed development.”™ Although he
may have shared Charlottesville residents” anxiety about
theproject’s etfect on the communiny as a whole, “his use
ofthe public forum swebstantially vesulted from his desire
oprotect his pricate interests.” " His solicitude toward
the public’s weltare was ancillary to concern for his own
well-being. I the court’s view, Moore, like Mis. Fire-
sone, had done nothing more than avail himselt of the
sate's private dispute-resolution mechanism, as was his
undoubted privilege. Apphication ot N'ew York Times 1o
people in Moore's posttion might deter them from exer-
asing thenr right of access to a public lorum. Henee, the
owtruled, one who resorts to a judictal or an adminis-
matve tribunal solely or substantially for the purpose of
vndicating private rights remains a private tigure ex-
mptirom New York Tomes” Iimitations on recovery for
detamation.

What the Vinginia Supreme Comt did i Fleming v.
Moore was grant defamation plamuffs protection anala-
gous o that which defendants have long enjoved under
the tubnic of absolute or quahified privilege. Relevant
satements made durmg the course of judicial proceed-
mgsarc absolutely privileged and thus are never action-
able, P Participants inimformal administrative hearings
anoy aqualthed privilege. ™ To deteat the privilege, the
plamtdf must prove the defendant acted maliciously. In
other words, his communication must have been “actu-
aled by some simister or corrupt motive such as hated,
ivenge, personal spite, D will, or desire to mjure the
plamtdt; or. . osuch gross indifference and recklessness as
oamount to a wanton or willful disregard of the vighis
ofthe plamuotl, " Privileges enable potental defendants
wspeak thenr minds before judicial and admimisoaove
hodies without having to worny unduly about having to
pas detamation damages. Flenme s Moore encourages
amibin candor on the part of potential plamutts, for it
dlows them o petition then government for redress of
prvate grievances without automatically: giving the
press ar their opponents a New York Times license to

defome.

Classifving Plaintiffs in Particular Situations
Involving Use of Public Forums
Forestone, IWolston, and Flenrme tell us thatordimarily
onh private intereses are acstake when married mdividu-
alssue tor divorce. when accused persons detend thems-
wlves against charges of ariminality, and when aftected
lindownars object to rezoning proposals. Applying IWol-
don, the US District Court dor the Western District ot

Richard E. Walck recenved his AB. degree rom The |
Pennsylvania State University and has LEAB, degree
from the Universiey of Virgimia Law School. He is a '
professor of Taw at Marshall-Wythe School of Law,
College of Willizan and Mary, Heas aomember of the

! \irginia State Bar, The Florida Bar Association and

{ I'he Vingimia Bar Assoctation. ‘

Virgmia held i Mills vo Kingsport Tones-News that a
woman who had been prosecuted for murdering her
husband was a private figure since she “did not mject
hersell imto the homicide tial (o attract attention o
influenceapublic controversy, ™ The district court went
on to sav that “mere newsworthiness is not enough to
bestow the public figure status on a arminal defendant,
rather, the person mustinyite the situation as a means 1o
create an atmosphere for public discussion.”™ Along
similar Tines, the TS Court of Appeals for the Eighth
Circuit recently held that an attorney does not acquire
public-figure status by virtue of being involved in bar
disciplinary proceedings. ™ !

In cach of the cases described above, there existed no
public controversy into which the defamaton plamuatt
could have thrust himself. How does one distumguish
between public and private controversies: The TS
Courtof Appeals for the District of Columbia Circurt has
ollered some nsetul guidelines:

A public controversy is not simply a matter ol
miterest to the pubhic 1t must be areal dispute,



the outcome ol which alfects the general public

or some segment ol it an apprecable way.

B ssentially private concerns or - disagree-

ments do not become public controversies sim-

plhv because they atract attention. .. Rather. a

public controversy s a dispute that m face has

received public attention because its ramilica-

tions will be felt by persons who are not divect

participants.
A member of the general public probably would not feel
anyv ramifications if a tribunal decided o rezone ananea
where he netther owns nor uses property. But he would
experience some effects ifan ageney were persuaded o
take action allectng a svstem that furnishes water to the
whole communiny, Water policy therefore fits squanely
withim the debimimion ol a public controversy. Were a
Prison 1o assert Ins posiion on water pohoy before a
leeastative, judicial, o admmistranne body, bis ase of
that tloram o intluence the controversy s ontcome might
provide the “thrasting lorward " necessiny 1o make him
lmited-purpose public Tigure, v Yiwnowyvianns v,
Constenners Unieone of the United States, Ine S, lor exam-
ple.an actve opponent of Huoridatnon of public watet
supplies was held to bea public tigure m pare becanse he
testiticd agamst Huoridation betore congressional com-
mittees and o seae conrt.

We should notes however, that while a person can
hecome a public figure by speaking outon a public tsue
ina public torum, the cases do not specily how vocal he
must be o wigger New York Tones. The plainult in
}’I(UH(H(\'HHI!”\ WO TUITIeTrous al (i( l(‘\ Qi”(l SeT \(’(l ds an
olticer ot ananti-thuoridaton organizavon i addimon to
giving testimony. Whether the court sull would have
considered hom a public figure had he maely voiced his
opunons betore othiaal bodies remams an open ques-
ton. Dikewses themajority opinton in Flenimg does not
mdicate whether the Vitginia Supreme Court would
have classilied Moore as a public figine had he opposed
Flemime's housing project solely on the ground that 1t
might endanger the commumitny's water supply. Such a
designation seems nnprobable in light ol Moore's quite
Ited advocacy, He spoke “hrieflv™ on only two occa-
stons ™ exerting hinde i any leadership. To use the D.CL
Clrcuit’s 1est. nois highhyv unbikeh ahat “a reasonable
person would have conduded” that Moore “was secking
to plan amajor tole i determiming, the outcome”™ ot the
controversy over “Evergreen’s” impact on the Rivanna
Reservorr. Therelore, even under the alternative scenario
his status wonld have bheen prvate,

Cortaim Linguage in Fleming does sugeest, however,
thit o person can lose his prvate status by engaging in
additional advocacy ourstde official forams. The count

took pains to pomnt ouat that Mooverehaimed brom solicit-
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ing media attention or otherwise imstigating public
opposition to Fleming's proposal. ' In that regard his
conduct was distinguishable from the behavior of the
plainditf in D eo v Koltnow ™, arecent decision of the
Colorado Supreme Court. Alter being tived from the
police Torce, Dilleo tiled several Tawsuits secking reins
statermnent and redress {or alleged violanons of his avil
rights. Had he been content to pursue his legal vemedies
in police department hearings and court actions, the
dispute would have remained a privace matter. However,
Dil.co expresshv requested news coverage, explaining to
reporters that he believed his Luwsuits were newsworthy
and should be brought to the public’s attenton. Unlike
Mrs. Firestone's press conferences, Dileo’s contacts with
journalists were designed to improve his chances of suc
cesstully prosccuting his legal cinms. By stumulating
and encomaging media imteress, he tansformed an
emplovinent squabble o a case élébre, elovaing
what was initiallv a private disagreement into a public
controversy, In so domg, he “voluntanly exposed him-
sclf to the mcoreased visk of imjury 1o his reputaton result-
g from defamatory falsehoods concerning his finess as
a police officer.”# By canving the dispute bevond the
hounds of olticial lorums, Dil.co made himsell apubli
figure.

Conclusion

Fleniing v, Mooye adds a helptul gloss 1o the US.
Supreme Court's tests for classtlving detamation plam-
tills. The case stands for the proposition that, provided a
person conducts his advocacy mside i public foram, he
can speak out i defense of his private vights withom
setting himsell up as a toget for careless purveyvors of
detamatory falsehoods. Insobu as Flewine losters unin-
hibited recourse to olfictal modes of dispute vesolution

the decision represents a significant step forward.
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Walston v, Reader's Digest Ass™n, Inc., 1443 US, al 166,

25 The comrt’s opinton did not exphicitly sate what standard ol

Lslias o govern the case on remand. However, the court did sav that
simee Fleming s not a media defendant and Moore is not a public
fige, G- does notcontrol,™ 221 Ve at 893, 275 S E.2d an 638, In hight
o statement and the absence ot references o proot of fault.one can
asonathiv infer that common-law st habiliey will apply on remand.
T, Moore will e able tovecover compensatory damages ifhe proves
Hemme's statements defamed him and caused him actual injuny.

Wi lind the court’s reatment of the fault question perplexing. 1o say
theleast Tis trae, as the court points out. Jd., that Hute finson contains
soomote saving the TS Supreme Court has never decided whethe
e New York Tinees standard ever applies 1o individual detendants as
wellas o media defendanes, 113 ULSae 133-30 00 160 But the Thatcfun-
s tnotote speaks invery broad terms: e does not purport to contain
arenhanstive summany of the Court’s defamation ralings. The foot-
mote tatls tomention that i New York Tomesitsell the Supreme Count
St the actual malice™ test applies o at Teast one type of individual

defendant: aperson who places a pand “ednorial advertusement™ ina

newspaper. 376 LS. at 266, 285-86. With regind to libel actions broughi
by public officials or public tigures, New York Tones establishes
bevond peradventure thar individuals who advernise i the media
occupy the same constitutional status as newspaper publishers, broad-
casters, and other media defendants. Logic dictates that il we do not
difterentiate between media-using individual defendants and media
defendants proper when the plaintff s a public official or o public
tigure, we should not do so when the plainnff s a private ligure,

Fleming's allegedly defamatory statements were contamed i a pand
“editorial advertisement™ run in two newspapers, See 221 Vi, at B87-85
.20 275 S E2d ar 634-35 no 30 Heavily political i tone, Fleming's
advertisement, like the one placed by the civil rights leaders who were
the individual detendants in New York Times, “communicated imfor
mation. expressed opinion, vected grievances, [and | protested clanmed
abuses. 376 1S ar 266, Such publications mustreceive constitunonal
protection. the Court declared, because “[a oy other conclusion would
discowrage newspapers from carrving “editorial advertisements” of this
tvpe, and so might shutoff an important outletfor the promulgation of
mformation and ideas by persons who do not themselves have access to
publishing facilites—who wish 1o excrase their freedom ol speech
even though they are notmembers of the press.” Td. Given these policy
consideration, Fleming seemingly was entitled 1o the same constitu-
tional safeguards that the Charlottesoille-Albemarle Tribwne and The
Cavalier Daily would have enjoved had Moore chosen 1o sue them.
Without question Gertz would have applied 1o suits against the two
newspapers. Therefore, we can only express puzzlement over the Vi
ginta Supreme Court's assertion that Gertz altorded no proteciion 1o
Fleming's advertisement,

29 Flenmung v. Moore, 221 Va, ar 892, 275 S.E.2d w1 637,
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