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TAX LITIGATION

B T

AL EXAMINATION

I.

T sold one oF' two parts of a block of stock in each of the
199, reporting gain on the sales in each of the two years T
dain for refund for 1956 on the grounds that he used too I.Low*,
ing his gain on the sale in that year and consequently had lgef
gom on the return. Investigating Tts claim, the azent '!ecrw
sile, and as the total basis for the block of stoclk was o
fhe two parts, increasing the 1956 basis would necessar
| 199 and result in greater amount of kain for tha® vea

posed that T should have his refund for 1936 providin:

to a deficiency for 1955. The 1955 deficiency was les

7 agreed.
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Accordingly, in October 1958 he received a refund of $1,200 for 195
.signed & Form OTOAD permitting an assessment against him of 3700 for 195
3 b ] . L) . 2 o i N = ! N i == o
Jo thereupon paid. The Form which he signed and which was accepted for
(omissioner recited that T agreed not to file or prosecute any claim To
of income taxes for the year 1955 and that the Commissioner would nos 2s
futher deficiency or otherwise reopen the income tax liability for thzt
. and a1l printed matter inconsistent with these added nrovisions was stri
In May 1960 T decided that his original treatment had besn correct: IHe
filed clfxim for refl-md‘hoz:‘ the $?O(_3 paid in October 1958 on the 1955 deficiency.
The Commissioner rejected the claim on grounds of estoppel. Discuss the meriis

of the Commissionerts contention.

IT. .

Corporation dissolved in 1956 distributing its assets in final licuida
T, sole stockholder, and T preperly reporiing capital gain on the excess
value of assets received over basis of stock canc&lled. In 1958 the Commis
tinely determined an income tax deficiency for the year 1955 zzainst the Cor
gtion in the amount of $5,000, charging T liable therefor as transferes of
forporation’s assets. T paid the deficiency and claimed the 35,000 as an oxdi
v nary deduction upon his individual returm filed fo 58. The Cormissiocner con-
ceded the deductibility of the item by T bu d that it must be treated
& capital, rather than ordinary, loss in the view thalt had the Corporation
properly paid its tax liability before dissolution T would have had $5,000 less
eapital gain; that he had received the benefit of reporting the excess 55,000 as
tapital gain; and therefore sheuwld have the commensurate disadvantage of now
taking the deduction as a capital loss. T paid the deficiency c‘ete:;:ned by
the Cormissioner on the difference in tax between treatment of the 35,000 a
capital rather than ordinary loss, and then brought suit for refund, asserl
that the $5,000 payment was properly an ordinary loss deduction as thers wa
"sale or exchanze" in 1958, the year of its payment by T. Upon 11’(;;:.;::1.,
Comissioner raised the defense of egquitable recoupment, asserting Shat L s
b n0 better off tax-wise than if the Corporation had paid its tax lizbilit
dissolution, What is your analysis as to the applicability o-:mfaquﬂ_ta:le re

rent in the circumstances?

——
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~ Bonds issued by a Corporation in 1957 were held to be svocks By was === Lo _F
- 1 passing upon ths Commissioner!s dissllowance OI an 1nuve—est :ch:»}vv:‘:-- -S—: ol

ie Court rested its determination wpon findings that the Sf"ca"l"(f - e
. fired maturity date; that the interest was payable dzpendeny uwpom ©

that restrictions upon sale of the bonds prevented thelr passing -n

Wo-stockholders. Tn 1958 a State Court, passing upon & CIE=isor S

Yg Corporation, held that the bondholders with ‘respect :OET* e

stockholders, were on a parity with general oreditors. wi.s bo

 faised by the Gorporation in the Tax Court action. In yos, Wi

SWport of the State Court decision, the Ccl?or?-tlonjs.Cff‘:ij(f

tlains based upon claiming deductions (1) for the 3—93;', g

lssued bonds; (2) for 1956 imterest paid upon the 1957 o =iy
; }953' interest paid upon 1958 issued bonds ?,;?oz}§7;c711\ “:: ‘- o3p

bonds dssued in 1957. Discuss the applicabllivy oL Uhe COERESE

to.the Corporationt?s proposed action.

T —— = e ——



[
=

{
ot 1w R
TR TS \ Aei0D =

[ Louax| i o G P —
| T = g
i etion - Tinal Tamination - June 2, 1960 paze 2
" g
Iv.
B, acting as executor of an estate, was adiudred by the Probate Cout ©«
atitled to & commission for services perfon;xedvtoudatc of‘E:'éing’: :;157:“ -
wt, however, draw upon the estate assets for his corr:nissio;z/’c;ﬂ-’-r:v:;:ﬂ-
serve the assets until the final distribution and his relozse. Usen the ois
ot of the estate in 1959 he was adjudged an additional :;Su(u:cé iy a;“f;,f o
drow the entire $10,000 in satisfaction of his full ccm:ais.;siC“; M-T;CL-.:,-,:“?
by the one who prepared h::.s individual tax return that the sswéo »V;; z
pin in 1955 was constructively received by him in that ven i o
yeon reported by him as such, and that his only 1959 incons tax - AT b e
the second $5,000 allq.qed him in 1959. E submitted his 1959 return :n:pic;:"
Fallowing audit in 1900 the Commissioner determined that the entire m‘TSJé:O -
mssions were taxable in 1959, the year of actual rcceipt, and prososed a Gefics-
ency of the tax on the omitted $5,000. 4s E's counsel Srou are convinced t::":_w
gither the Tax Court or a Disitrict Court will hold that the circumstances ';.::’.‘:Z“I‘:.“;t
a finding of constructive receipt of the $5,000 in 1955. Will i% bé of any conso-
_quence in the applicab;l:}ty of Section 1312 to the situation whether = co:.%es‘;s-‘
the payment of the deficiency in the Tax Court, or pays the deficiency and sseis
rofund in the District Court? Would your answer be any different if he $5,000
aission in 1955 constituted more than 25% of the gross income shown on the 1953
return, but by the time the case could be concluded in either court, the & year
statute would have expired? s
V.o
Concerning a corporate reorganization which had been concluded T Corooratiocn
requested a ruling as to its tax status, submitting a memorandum of law as to why
it felt the requirements for tax free exchange ha isfied in i casz. The
I8 rejected the arsuments advanced by T and rul resulted
in the recogniticn of gain. T replied that it di g. How-
gver, knowing that the Ruling would be communicat ‘s Tice,
and not wishing to face controversy at this time d t
exchange as a taxable one in its return for 1956 = 4 recognized
gein, In 1960 a Supreme Court decision was publis in wh the Co held that
the exchanze was a non-taxable one in circumstances identical with those of T Cor-
poration. Your advice is sought as to whether & refund claim for 1956, filed in
Yay, 1960, might be considered timely in the circumstances. What is your analysis?
VI.
Disregarding the differing views that the resvective courts may observe as o
. particular issue, what are the primary considerations in the choice between litiga-
ting a tax matter in (a) the Tax Court or the U.S. District Court? (b) the U.S.-
District Court or the Court of Claims? A
¢ s 13~7le
Vit. % 5., .
A Fletne R :
In 1958 a debt in the amount of $3,0C0 becams due‘and owing by Deblor to Crsd-
itors D, unable to pay in full, agreed to pay C 10% of the amount o;‘_his :;Z.D,CS .
ammual salary payable to him by Employer until the debt was fully satisiiecd. D duly
assigned to C such percentage of his salary, which assigrment was a valid one under
local law, and Employer was notified accordingly. failed to pey his 1959 incoms
tax 1ability of $700 assessed against him in April, 1960, State law provides poi
one's salary may not be assigned, attached, nor otherwise subjected to execut-on o
Judgnent or process of garmishment in excess of 155 o.f I';he'tc‘;a:l. E::’X:D‘J.‘lt.“&;te;z;s.-..“ﬂ
The Treasury notified Employer of D's tax liability, but did nobt othemise Iiis .gen-
erel notice of its claim, and demanded of Employer surrendser O 1T OJ.“\;J;L/Q’ o;wf, y
1960 salary. Employer seeks your advice as to what amounts of D's salary he must

»ay and to whort. 1hat is your analysis?

.‘J.

Mnswer True (T) or False (F), and if ¥
(2) One may, withour fear of penalty, give
_feasonable doubt without further inquiry r
transaction, '

l")’

= o
un O
[ VIR

o
6
[
i

b) One may, without fear of mpenalty, rely upon the
¢r attorney or accountant, so long as ng 1S prucchiv

Somoetence of such advisor. |
¢) The Sth Amendment privilege of refusing to
ailable to a taxpayer so long as the Revenue
civil liability.

¢) One who deliberately fails to file
% evade payment of his tax lisoility
erately fails to file a return out of I
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