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RESPONSE

Premerger Review and Bankruptcy:
The Meaning of Section 363(b)(2)

by Robert B. Greenbaum and Alan J. Meese

Cade alters the practice under the

Hart-Scott-Rodino  Antitrust  Im-
provements Act (HSR Act) when a party
acquirces assets of a bankrupi estate Sce-
tion 363(h)X2) provides that “notwith-
standing subsection (b) of [the HSR
Act], the required waiting period™ shall
last ten days after notification of the gov-
crameat “unless the court, after notice
and hearing, orders otherwise™ 11
U.S.C. § 363(h)2)(B). James Spears,
FI'C General Counsel, has argued in this
magazine [Spring 1992, at 19] that this
provision simply  ortens the initial
component of the 113 Act waiting pe-
riod, that is, the ordinary 30-day delay
that ensues upon notification of the gov-
ernment. Under this approach, 363(b)(2)
has no eftect on the second component
of the waiting period, namely. the delay
that ensues upon issuance of a second
request.

S ection 363(b)(2) of the Bankruptcy

Mr. Spears” position 1s consistent with
that of the Federal Trade Commission.'
indeed, in one case in which the authors
were involved, the Commission weat so
far as to issue a second request without
notifying the bankruptey court supervis-
mg the estate in question.” The Depart-
ment of Justice apparenily takes a differ-
ent position, i.¢., that Scction 363(b)( 2}
madifies the entire HSR Act waiting pe-
riod, with the result that only the bank-
ruplc?' court can extend the waiting pe-
riod. " Senate bill 540, introduced carlier

Robert B. Greenbaum is Special
Counsel at Skadden, Arps, Slate,
Meagher & Flom in Washington,
D.C. Alan J. Meese is an associate

at the firm.

this ycar, would clarify the statute'’s
meaning.

According to Mr. Spears, the language
of Section 363(b)(2) does not resolve the
matter, making it necessary to resort o
other methods of interpretation. Such an
inquiry, he asserts, compels a conclusion
that Section 363(b)(2) leaves the govera-
ment free to delay an acquisition viaissu-
ance of a second request. We disagree.
The ordinary  mceaning  of  Scction
363(h)(2) requires the conclusion that the
statute supplants the nitial compaonent
of the HSR Act waiting period as well
as the defay that ensues upon issuance
of a second request. To delay an acquisi-
ton by more than 10 days, the govern-
ment must petition the bankrupiey court.

Section 363(b)(2) of the Bankruptcy Code alters the
practice under the Hart-Scott-Rodino Antitrust
Improvements Act (HSR Act) when a party acquires
assets ¢i a pankrupt estate. James Spears, FTC General
Counsel, has argued that this provision simply shortens

the initial component of the HSR Act waiting period. . . .

Mr. Spears™ position and that of the
Commission necessarily rest on the as-
sumption that the HSR Act contains two
distinet waiting periods: one created hy
subsection (b)), and one created by
subsections (e} 1) and (2).° Thus. the ar-
gument  continues,  Scction 363(bY2)
madifies only the former “waiting pe-
rind,” leaving the “second waiting pe-
riod™ intact. Under this approach, a sec-
ond request prevents the consummation
o an acquisition because  subsections
e ) and (2) operate to prevent an ac-
yuisition upon issuance of a secand re-
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quest.* This rcading is inconsistent with
the language of the HSR Act and the
Commission's rules implementing it.

The text of the Act speaks ol only
onc waiting period. Section 7A prohibits
certain acquisitions unless: (1) both par-
ties have filed the requisite notification
and (2) "the waiting period described in
subsection (b)(1) of this section has
expired.” 15 U.S.C. 18a(a). Subsec-
tion (b)(1) provides that “the waiting
period required under subsection (a)”
shall last thirty days from notification (15
days in the case of a tender offer) unless
the period is extended “under subscction
(@) or(g)2)." 15 U.S.C. 18a(b)( 1)(B).
The language of the statute reveals no
second waiting period. Instcad, Subsec-
tion (b)(1) creates a single thinty day pe-
riod that can be extended upon the issu-
ance of a sccond request.

The Commiission’s owa rules confirm
this reading. 16 C.F.R. § 803.20(c). enti-
tled "Waiting Period Extendei!™ provides
that, on isswance of a second request,
“the waiting peried shall remain in ef-
feet, even though the waiting period
would have expired, (see § 803.10(h)) if
no such request had been made.”™

We assume that Congress understond
the text to which it was referring as well
as the interpretive gloss placed o that
text by the Commission.” Thus, Con-
gress must hive used the phrase “re-
quired  waiting  period” n - Section
36M(b)(2) to eacompass both the thiny-
day time frame created by subscction
(bX 1) and uny cextension of that period
effected pursuant to subsections (e)(1),
(e)2), or (g)(2). It follews, then, that
Section 363(b)(2) both supplants the thir-
ty-day intervat created by HSR Act sub-
section (b)(1) and divests the govern-
ment of its usual authority 1o extend that
period as contemplated by the same sub-
section,

The necessity of this result becomes
cven more compelling when eone consid-
ers the implications of the Commission’'s
approach for the operation of the HSR
Act itsell. Subsection (a) forestalls any
acquisition before “the waiting period
described in subsection (b 1) of this sec-
tion has expired.” 18 US.C. § 1Ba(a).
The Commission’s approach, that s,
reading & reference te “the waiting pe-
riod” toapply onby to the thirty-day inter-
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val cxplicitly mentioned in subsection
(b)(1) utself, and not to any extensions
of it, requires a conclusion that subscc-
tion (a) only prevents those acquisitions
that would take place before the initial
thirty-day interval expires. Because sub-
sections (e)(1) and (e){2) do not them-
sclves prevent acquisitions, but only op-
crate to extend the thirty day interval
of subsection (b)(1),” the Commission's
approach would render a second request
powerless to prevent an acquisition.

The ordinary meaning of Section 363(b)(2) requires the
conclusion that the statute supplants the initial
component of the HSR Act waiting period as well as the
delay that ensues upon issuance of a second request.

In light of the statute’s ordinary mean-
ing, Mr. Spears’ other arguments are un-
convincing. Our reading is not an im-
plicit repeal of subsections (eX2) and
(eM2): repeal is quite explicit. Section
363(b)(2) refers to subscction (h) of the
HSR Act. Subsection (b)(1), in turm, ex-
pressly incorporates subscctions (c)(2)
and (g)2). Thus, the reference in Section
363(b)(2) to subsection (e}(2) and (g)2)
is no more or less explicit than the refer-
ence to these provisions contained in
subsection (a) of the HSR Act itsell,

Mr. Spears’ assertion that our reading
cannat be correct because it would thwart
the purpose of Section 7A is equally un-
tenable. General purposes cannot over-
ride a statute’s ordinary meaning. Stat-
utes are means, not ends, and Congress
presumably chooses the means cognizant
of the increasing costs ' pursuing cer-
tain goals more and more vigorously,
Thus, “it frustrates rather than effectu-
ales legistative intent simplistically to as-
sume that whatever furthers the statute’s
primary objective must be the law.” Ro-
driguez v. United States, 480 U.S. 5§22,
$25-26 (1987).

Section  J63(bX2) was  obviously
crafied with two cotapeting objectives in
mind: streamlining the premerger review
process for bankrupt firms while preserv-
ing the government’s ability to review
proposed transactions. 1¢is aot likely that
interpreting the Section in light of only
one of these purposes will achieve Con-
gress’s intent. The best evidence of how



Congress struck this balance is found in
the language of the statute itself.

When a firm enters bankruptcy, pow-
erful considcrations militate against ex-
tended premerger review. Implementa-
tion of Section 363(b)(2)'s ordinary
micaning as we propose here strikes the
balance between compceting interests in
two ways. First, it accelerates the gov-
ermment’s decision concerning the issu-
ance of a second request. Sccond, it
wiscly transfers discretion over the
length of any investigation from the gov-
cmment to the bankruptcy court, This
court is more likely to possess the experi-
cnce necessary to appreciate fully the
exigencies of the situation. It also will
be in an excellent position to cvaluate
the antitrust issue most likely to predomi-
nate, the application of the failing tirm
defense. Such discretion would not be
“unbridied™ as Mr. Spears claims; in-
stead, like the discretion exercised by
the government, it would be constrained
by the values that call forth the delega-
tion in the first instance.

In Mr. Spears' view, our reading
would confer “broad, unchecked author-
ity on the bankruptcy courts of the sont
not ordinarily exercised by such tribu-
nals. He asserts that, because the author-
ity we envision does not involve matters
that arise “only in the context of bank-
ruptey proceedings” (emphasis in origi-
nal), it is not authority over a “core”
proceeding that can be left to the bank-
ruptey court. We disagree.

As an initial maner, this argument

proves too much. Our reading would vest
the bankruptcy court with the power over
both components of the waiting period
created by HSR Act subsection (b)(1).
Mr. Spears’ reading would mercly confer
authority over the first component. Nci-
ther matter is the sort that only arises in
bankruptcy, except, of course, by virtue
of Scction 363(b)(2) itself. Thus, under
Mr. Spears' approach, the Commission’s
reading would itself be incorrect,, thereby
suggesting that Mr. Spears’ approach to
defining “core™ matters is off the mark.

Instcad of asking whether the author-
ity contemplated relates to those matters
that could only arise in bankruptcy, we
would ask whether vesting the authority
at issue in a bankruptcy judge would im-
plicate the sort of constitutional concerns
that led Congress to draw the “core™
“non-core™ distinction. Northern Pipe-
line Construction Co. v. Marathon Pipe
Line Co., 458 U.S. 50 (1982), held that
Congress could not vest non-Article U1
courts with the power (o adjudicate tradi-
tional common law claims. Qur ap-
proach would not confer on the hank-
ruptcy court any function that Anticie 11
requires to be handled by life-tenured
Judges. Instead, it would transter author-
ity from one non-article 1l decision-
maker, the executive branch, to another,
the bankruptcy court.

Mr. Spears® argument based on the
withdrawal provision of 157(d) fares no
better. This argument rests on a contro-
versial reading of 157(d) that would re-
quire withdrawal to the district court of

any issuc that involves a federal law reg-
ulating interstate commerce. As Mr.
Spears concedes, some courts have in-
stead held that Section 157(d) means
what it says, i.c., mandates withdrawal
only when “both title 11 and other laws
of the United States regulating . . . inter-
state commerce™ are involved. 28 U.S.C.
§ 157(d) (emphases added)." If these
courts are correct, withdrawa! of federal
disputes is not mandatory, und Congress
assumed that bankruptey courts would
be passing on issues of federal law.”

In addition, not all of the courts that
take # nontextual approach to Section
157(d) require withdrawal whenever a
federal statute regulating interstate com-
merce is involved. Instead, many courts
require withdrawal anly where the pro-
ceeding requires the bankruptey court “to
engage in significant interpretation, as
opposed to simple application, of federal
laws  apart  from the bankruptey
statutes.”™

Thus, even under the majority ap-
proach to § 157(d), itis far from clear that
decisions under our reading of Section
363(b)(2) would be subject to mandatory
withdrawal. At any rate, evenit the inter-
pretation of Scction 157(d) offered by
Mr. Spears is the correct one, all that
follows is that decisions whether to ex-
tend the waiting period must be with-
drawn to the district court, not that Sec-
tion 363(b)(2) should be “interpreted™ to
pravide the govern nent with sole discre-
tion over the review ol acquisitions of
wasting asscts. @

'ABA ANTITRUST SECTION, PREMERGER NOTIFICAION PRACTICT MaNuat 237-38 (Bruce Prager, ed. 1991) (descnibing Commission’s position)

! Transaction Identification No. 93-0453, second request issued Dec. M, 1992 by Federal Trade Commission

"“Under section 363 of the bankruptey code, 11 US.C.§ 363b)2), however, the waiting petiod for a transaction by a trustee expires 10 days after filing of the
nutification unless extended by the court.™ In re lonosphere Clubs, ne. and Eastern Aidlines, Inc., Respanse of the United States of America to Mutions of the
Trustee tor Qrders Pursuant to Scctions 365¢a) and 365¢h) of the Bankrupicy Code, a1 2.

*See In re Financial News Network, Inc, Objection and Respee ¢ of the Federal Trade Commussion 10 the March 4, 1991 Maotion of Financial News Network
Pursuant To Bankruptey Code §8 363 und 365, at 3 (refering 00 ¢ normal wadting periods under Secthion 7A”) (emphasis added)

* See Objection and Response of the Federal Trade Commission, wigra note 4, at 6 (stating Gneorrecily) that "Section 7A(eN2) of the Clayton Act provides that when
a Request for Addinonal Information is issued, the proposed acquisition may not be consummated untid twenaty days after the date on which the parties substantially

comply with the Requests.™)

"Miles v. Apex Marine Corp, 498 LS 19, 31 099 Congress presumed o hnow aad adopt judicial constructions of catlier statute), Canaon v, Umivensity of

Chicago, 441 U.S. 677, 596-98 (1979) (same)

! L . S R
Subsechion (e 2) explicitly requires such an extension Althaugh subsection (e) 1 does not explicitly so provade, the Comnission has provided for such an extension

by nile See 16 C.FR. § KO3 MKe)

YE.g . Inre Adelphi lnst, Bne 12 Banke S3, 536 (S DNY 19901 Blech v. Anthony Tammaro. fnc.. 56 B.R. 999, 1004 (DN ). 1986)
“See 1 COLLi R ON BANKRUPICY © 30 a0 ) 67-68 tantitrust and HSR Act issues ought nol be subgeet W mandatory withdrawal)
MOty of New York v, Exxon Corp . 932 F20 1020, 1026 ¢33 Cie 1991
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