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DAHAGES TTILY EVAITNATT -
Lilaals I -\;Il\xx.i.l_ol\}l AUGUST 1958

I.

Tn a complaint for libel

Plaintiff allee a
k = s 10T1rT alleged that Defendant nev —
the following ralse, maliciocus, sc i 1 oL ESpopEr primhed

17 T 37 2 ;
urriious, libelous and defamatory article:

RA™ = 1 % & 3

i ﬁ’l_a,zfntlff '37 resl aim was to defest the bill so that
we would revert back to the old practice of swing 3 th
courts in these matter Tha " s

. lnesSe mavters « o« o That!s what he wanted in his
original bill--the option of a damage suit in the courts
vhere the lawyers fee cut into the widow'!s share, He
bragged on the Senate floor thet he cot = £28,000 judg-
ment for a minert's widow oy suing in t r ¢
e oy o 20 R S My s e o DF suing in the courts, But
e Cidn’v tell the whole story, He didn't tell the Senate
that the (28,000 judgment was setiled for 35 300C==and

o

that the widow got less than half of that !

Defendafqt newspaper srinted the foregoing in reporting a speech by Defendant
Doe who at the time was campaigning in behalf of Plsintiffls onpcenent for Congress,
The speech as a whole was directed against Plaintiff's candidacir because of his
stand on a "Death Bernefits" provision of = “orkien's Compensation Bill once cone
;idered by the State Senate of which Pleintiff, but not Defendant Doe, was a mem=-
[S9

In addition to being a 3tate lenator and Candidete for Congress, Plaintiff
was an attorney who was very successful in personal injury demage suits.

Plaintiff further allegeds
" « o o That said libelous and defamatory article
uttered and published by Defendant reflects uoon his
standing as a citizen, upon his integrity and honor
as a State Senator; and that he has been caused to
surfer great humiliation, embarrassment, mental dis-
tress, loss of respect, loss of political stature, loss
of personal and professional stature, and loss of law
business; thet he has suffered injury because of said
article in the sum of {250,000, and prays judgment for
said sume"
The State in which Plaint
ruming for Congress has a sta
for en attorney to teke more t

=iy

iff lived and practiced law and from which he was
tute making it illegal, with punitive provisions,
han helf of any amount recovered as attorneyt!s fees,

You are attorney for Defendant Newspaper, ¥hat action, assuming all is reg=
uler in service of process, should you take, and what resuvlts do you expect to
gain from your action? Tihy?

I1.

Plaintiff's husband, X, was a passenger in an auto driven by Defendant Doe
vhen Doe's auto collided with an auto driven by Roee. X and Roe were killed, Roe
dying shortly after X, but on the same day. It is agreed that the collision was
caused by the negligence of Roe. Plaintiff, as widow and executrix of X, now
sues Defendant, widow and administratrix, of Roe for vrongful death of, and rer=
sonal injuries to, Xe

Applicable statutes read as follows:

n1) £11 actions in law whatsoever, save and
excent actions on the case for slander or li-
bel,*or trespass for injuries done to the per=
son, and actions brought for the recovery ol
real estate, shall survive to and against admine-
istrators, executors and conservetorse.

2) Vhenever the death of a person shall be cause‘fi“’
by the wrongful acvy, neglect, or default of another,
and the act, neglect or default is §ufh as xfou;d

ol - (had the death not ensued) have er%tlt.:_ed the Pfrty
injured to maintain an actior%,.anca recover damages
in respect thereof, then, and 1n eVery such case, )
the pe}son who, or the corporawvion which would have
been liable, if death had not ensued, shall be lia-

ble to an action for damages notirithstanding the

death of the e rty injureds
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3) A1 cemages accruinz under the last Preceding
section shall be sued for and recovered. by the-‘
sane rarties, end in the Séme mamer as provided
_@bovg], and in every such action the ju;v m;y give
such damages as they deem fair N c

] and just, not exrceed

3 £ 0 S T S 2 = £ il

ing Z'L(.),OuO, with reference to the necessary injury

resulting from such death 4o the Surviving parties

s » he entitled + : - J B

who mey be entitled to Sue; anc also having regard
o

to the mitigating or Ageravating circumstances ate

tending any such wrongful zct s neglect or default, M

You are Plaintiff
a

— s attorney; Defendant is con! ending the action cannot lie,
that ergument do you advanc £

1
dvance on vehalf of Plainti

The Defendant, a Sheriff, purporting to act under a warrent of attachment,
seized & nuwiber of Ford automobiles, fitted for Surorean driving, in Erie County,
i c

Yew York, which were then loaded on r ars enroute from Detroit to New York
for transshirment to Ford Dealers in

It subsequently cevelored thet the warrant of atvachrent was void, and on
trial of the case the judge instructed the Jury that if Fleintiff Ford was ene
titled to recover at all, he was entitled to recover the value of the autos in
Paris, France, less the cost of transporting them to, and putting them on, the
narket there, The evidence showed a shortage of cars in Paris,

You, as attorney for Defendant have failed +o except to this instruction,
but you did vigorously object to the admission of Plaintiffis testimony as to
the value of the autos at the time they would have arrived in Paris in due course
of transportations

Having suiferec an adverse verdict, you appeale.
that result should obtain on appeal? lhy?
IV,

Plaintiff!s bullidozer was engaged in attempting to put out a fire and build
a fire break on what avnezred to be part of the right of way of a Ue Se Highway,
kctually, the fire was on private land, thovgh on the highway side of a fence
separating the road and an adjacent field. Defendant, under an easement .from
the property ouner, had laid a gas transmission line about two inches under the
surface of the srez on which the dozer was operating, The blade of the do?ze?r
nicked the line, allowing gas to escape which, in turn, ignited, causing injury
to the dozer that placed in bheyond repair, though there was evidence of salvage
value, A1l of the evidence, however, was coflictings

!.J

Unon the finding of a verdict for Plia inti;"f £ thfa trlalhcour§ﬂen;c;ered“3ud%‘-
rent for the amount found and added imterest at the legal rate (6%) from the time
of judgment, Plaintiff excepted to such action and appeals.

Since the jury found Defendant liable, what should the appell?;te QERES =0
(%) e s = - G o ‘) A
about the correct measure of all of the damages in this case? UVhy?

Ve

X Auto Co., an auto sales agency, brought an action'%% replemfagalnztfe
Plaintiff claiming the right to one Packerd autoe FPlaintiff success ully defen
ded the replevin action both at trial and on appeals

Plaintiff new-sues Defendant claiming that the previous 1itigation was brought

g i ol B A card which at all times
about by the wrongful conversion by Defendant of the Pacl

s Plaintiff!s property.
The evidence showed that Plaintiff, wanting to .sel} 1the ljicl;azgén;i; oveAE?;er
Defendant!s place of business, unquestionably a retail auto sales ag .

5 it lean it upe Two days
telking Tesr a3ntiff drove the car home to cl i
lking to a salesman, Plaintiff the same salesmen appeared and the

later Plaintiff returned to Defendant's lot; . ve customer on the representa=
two drove to an adjoining town to see a prospective “g”%oi,lhe saleéman sugzested
i . 2 <~ 35 the care u - e

tlon that the customer would pay | 3500 for the car and sold it to X

& T-
Wat Plaintiff wait while the ground wes brol;en, ;iggn“n then disappeared with
A 3 & - =t 28 < M f
futo Co, instead of the intended customere The s

SR s b rted the incident to
the money so acquired and is still missinge Pl?lﬂ?lffﬁrfpg.eiivered it to Plain-
the police who found the car on X's lot, towed it in, DT i

tiff, X thereupon initiated the replevin action which Flaimti



= ———
Darages = Final fxamination
= Page 3

7, (continued)

igl of the rresent +1 o1 Dl e B .
On the triel of the wesent action, Plaintiff wes swarded ! 600 attorneyts
fees and (20 for loss of time, but was denied a1l other items of damace, Def
dant appeals over the awerding of the attorney's fees, but Dlainti-’-‘:'[‘ .goés ng_ten.
9 fron se Svder ‘ < i3 g * SRl EL G
cross=appeal from the adverse judgment so restricting his damages,

The applicable statutes allcw "costs" to be recovered asainst an unsucces
o = -

Sl T T * B e
ful litigants end allow attorney's fees only in cases of malicious prosecution,

that result should obtain on appeal? 1iny?
VI.

Plaint‘-lff, employee.a of Defenda:p_t Barge Coe, injured his btack during the
course o;'h1§ emplo;ngnyon one of Defendant!s barges, Shortly after the acci-
dent, Pla:mt:u.ff was fired, but was given a "ticket! entitling him to receive
treatment at I hospitale TPlaintiff went to X and received superficial treate
nent. However, he? was advised to go to Y hospital 200 miles distant because
nothing more could _be done for him at X, and a "ticket! enabling Flaintiff to obe
tein admission to ¥ was given hime Plaintiff maintained, however, that his back
hurt too much to make the trip, and failed to revocrt to Y.

Flaintiff sued Defendant for maintenance and cure under applicable statutes
and obtained judgment. Defendant appeals. It is the law in the State having
jurisdiction of the case that an offer of hospital services is a fulfillment of
the shipowner's obligations to furnish maintenance and cure to injured seamen,

That results should obtain on appeal? ‘hy?
VII,

The United States, in order to obtain land for use of its fir Force, commen=
ced condemnation proceedings against many property owners, in 1950, in Hawaii,
£11 of the actions have been consolidateds I, one of the persons from whom land
was taken, had leased certain of the lands by virtue of written instruments which
espired in 1943 and which reserved condemnation rights to the lessor. There were
mny discussions and negotiations, but a renewal of the lease was never executed,
However, as a result of the negotiations, X continued to use the lands, though
at all times a formal agreement was anticipated, Other portions of X's lands
were owned in fee by ¥ and all were contiguous except one 500 acre tract which
I held under oral lease,

I introduced testimony, by experts, as to the valuation of the properties
as a whole including other lands on which it had valid leases, and which were
also contiguous, though which were not taken in the condemmation actions Such
velues were based on invested capitel, upon X's earnings, and upon ¥'s value as
a going concern, both before and after condemnatione

The trial court awarded damages of $LlL0,175.C0 on the properties not owmed
nor under formal lease by X, bub declined to award anything on tl:l‘eRSOO acre tracte
Both the Government and X appeal, What result should the Court of Lppeals rene
der? Why?

VIiI.

Defendant, owmer and operator of a flect of gasoline tank trucks was‘we}d-
ing brackets on the side of one of such trucks. The truck was empty of liquid,
but it had not been "blown out.! An explosion resulted of tremendous force.

. G g 3 . 3
Plaintiff, an expectant mother, was visiting at the home of a friend about

a block away from the scene of the explosion.

. 5o . Tha . e ex ion the baby sumer=
Plaintiff testified at trial: (1) That upon the explosion t .
saulted, then dropped (but wasn't born); that Flaintifl became dizzy, .s:x_cl‘é tghher
stomach and completely unnerved; (2) that from the date of the explosion To the

date of the child!s premature birth, Pilaintiff suffezﬁd irzig:ylazgdriivziaizgg
&t 1 I ary the baby to remain in the hospital for se T
(3) e ) (Ii) that the child st time of

one<half weeks in an isolette following birth; - o
trial was nine months old, had progressed satisfactorily, though still weak,

frail and underweighte
The trial court instructed the jury that if, from 2 preponderance of the evi-

0 1 i i F Plaintiff they might return a verdict for
ence, they believed the testimony o _they mlg R
Plaintiff based on the above items of damage. Plaintiff was handsomely

Tilao i ?
by the jury. Defendant naturally appeslss That result? ey
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X,

Plaintiff gave Lefenqant‘ permission to go upon his land to remove underbrush
nd weeds in order to clean the boundary line between their properties., De%endant
o > - Lk
If's trees in the P OCESS o

Defendant deni'ed cutting any large trees, and fur
purpose of tie cutting was to improve the view, and i
fron the worke

ther maintained that the
12t both parties bencfited

Flaintiff testified that the cutting of the trees s wWh

est : e ich were on a river

hank, allowed debris to pile upon his land when the water was high, and that the

ctting of the trees caused “much damage to the land value as they cannot be re-
it

nlaceds

Plaintiff also testified, and other evidence in her behalf showed: (1) De-
fendant cut 132 trees ranging from two to twentyw-Lfour inches in diameter along
the river bani; that the river overflowed two to three times a year; that she
hed palu 52500 for the property and was very fond of ity (3) that her dameges
were $1000

Defendant introduced evidence to the effect thet the cutting had enhanced
Plaintiff's Jend in value; that the cuibting caused no erosion of the soil along
the river,

The court instructed the jury that the measure of damages, if any, was the
dfference in value of her premises immediately before and immediately after any
injury resulting from the destruction of trees sustaining the banks of the river,
if any, to prevent erosion,

Neither party objected to the admission of the other!s evidence nor to the
foregoing instruction,

Tae jury awardec Plaintiff {500, You are attorney for Defendant, and after
heving had your notion to strike all of the Plaintiff's evidence overruled, ap-
%als On what ground do you base your appeal? 1hy?

%
L- @

Defendant constructed a dam which seeped onto Plaintiff's lands ruining his
crop, Flaintiff clained damages and was paid by Defendant upon the signing of
arelease for "/damages/ . » « from seepage waters of the dem and interference
th the drainage of the Jands I have suffered or may suffer for the year 1950,"

Later thet year Defendant constructed intercepting ditches to catch seep=
age from the dame The following vear Flaintiffts lands were flooded, again due
to seepage from said dam. laintiff sues for the 1951 seepage damage.

% the trial Defendant introduced evidence to the effect that seepage was
2 temporary problem; that as time passed the porous condition of the dam would
correct itself; that the 1950 flooding had not entirely abateds

Plaintiff alleged damages for loss of crops based on the fact that he could
not get to certein sections of the land to work it, in the amount of {1015; dame
2ge to land fertility, $163,50; <emages for loss in the sales.of- ca’?'blf bis‘?egqo
on inability to raise sufficient feed, :3L00; and damages to his wooklot of $100.
Flaintiff1s testimony alone supported his allegationse

~ e Y
The jurv was instructed that the damage from the dam was temporary; that
v v = e |
the damage to the crops was the rental velue of the lang,. and ‘the..j'l.éry giyio;ed
Verdict based on Plaintiff!s testimony. Can any part of the verdict be al
to stand on appeal? 1hy?
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