College of William & Mary Law School

William & Mary Law School Scholarship Repository
William & Mary Annual Tax Conference

Conferences, Events, and Lectures

2010

Some Points Re Perpetuity - Code and Regulations

Repository Citation
"Some Points Re Perpetuity - Code and Regulations" (2010). William & Mary Annual Tax Conference. Paper 9.
http://scholarship.law.wm.edu/tax/9

Copyright c 2010 by the authors. This article is brought to you by the William & Mary Law School Scholarship Repository.
http://scholarship.law.wm.edu/tax

(

SOME POINTS RE PERPETUITY - CODE AND REGULATIONS

. I.

SECTION 170(h)(5)

(5)

Exclusively for conservation purposes

For purposes of this subsection(A)

Conservation purpose must be protected

A contribution shall not be treated as exclusively for conservation
purposes unless the conservation purpose is protected in perpetuity.
(B)

No surface mining permitted
(i)

In general

Except as provided in clause (ii), in the case of a contribution of
any interest where there is a retention of a qualified mineral
interest, subparagraph (A) shall not be treated as met if at any time
there may be extraction or removal of minerals by any surface
mining method.

(

(ii)

Special rule

With respect to any contribution of property in which the
ownership of the surface estate and mineral interests were
separated, subparagraph (A) shall be treated as met if the
probability of surface mining occurring on such property is so
remote as to be negligible.
(6)

Qualified mineralinterest

For purposes of this subsection, the term "qualified mineral interest" means(A)

subsurface oil, gas, or other minerals, and

(B)

the right to access to such minerals.

(

1

(
II.

EXCERPTS FROM SECTION 170(h) REGULATIONS

Treas. Reg. Section 1.170A-14(d)(v) Limitation.
A deduction will not be allowed for the preservation of open space under
section 170(h)(4)(A)(iii), if the terms of the easement permit a degree of intrusion or
future development that would interfere with the essential scenic quality of the land or.
with the governmental conservation policy that is being furthered by the donation. See
section 1. 170A-14(e)(2) for rules relating to inconsistent use.

Treas. Reg. Section 1.170A-14(e) Exclusively for conservation purposes
(1) In general.
To meet the requirements of this section, a donation must be exclusively for
conservation purposes. See paragraphs (c)( 1) and (g)( 1) through (g)(6)(ii) of this section.
A deduction will not be denied under this section when incidental benefit inures to the
donor merely as a result of conservation restrictions limiting the uses to which the donor's
property may be put.
(2) Inconsistent use.
Except as provided in paragraph (e)(4) of this section, a deduction will riot be
allowed if the contribution would accomplish one of the enumerated conservation
purposes but would permit destruction of other significant conservation interests. For
example, the preservation of farmland pursuant to a State program for flood prevention
and control would not qualify under paragraph (d) (4) of this section if under the terms of
the contribution a significant naturally occurring ecosystem could be injured or destroyed
by the use of pesticides in the operation of the farm. However, this requirement is not
intended to prohibit uses of the property, such as selective timber harvesting or selective
farming if, under the circumstances, those uses do not impair significant conservation
interests.
(3) Inconsistent use permitted.·
A use that is destructive of conservation interests will be permitted only if such
use is necessary for the protection of the conservation interests that are the subject of the
contribution. For example, a deduction for the donation of an easement to preserve an
archaeological site that is listed on the National Register of Historic Places will not be
disallowed if site excavation consistent with sound archaeological practices may impair a
scenic view of which the land is a part. A donor may continue a pre-existing use of the
property that does not conflict with the conservation purposes of the gift.

(
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1.170A-14(t) Example 3. H owns Greenacre, a 900-acre parcel of woodland,
rolling pasture, and orchards on the crest of a mountain. All of Greenacre is clearly
visible from a nearby national park. Because of the strict enforcement of an applicable
zoning plan, the highest and best use of Greenacre is as a subdivision of 40-acre tracts. H
wishes to donate a scenic easement on Greenacre to a qualifying conservation
organization, but H would like to reserve the right to subdivide Greenacre into 90-acre
parcels with no more than one single-family home allowable on each parcel. Random
building on the property, even as little as one home for each 90 acres, would destroy the
scenic character ofthe view. Accordingly, no deduction would be allowable under this
section.

(".

Example 4. Assume the same facts as in example (3), except that not all of
Greenacre is visible from the park and the deed of easement allows for limited cluster
development of no more than five nine-acre clusters (with four houses on each cluster)
located in areas generally not visible from the national park and subject to site and
building plan approval by the donee organization in order to preserve the scenic view
from the park. The donor and the donee have already identified sites where limited
cluster development would not be visible from the park or would not impair the view.
Owners of homes in the clusters will not have any rights with respect to the surrounding
Greenacre property that are not also available to the general public. Accordingly, the
donation qualifies for a deduction under this section.

Treas. Reg. Section 1.170A-14(g) Enforceable in Perpetuity

(g) Enforceable in perpetuity.
(1) In general.
In the case of any donation under this section, any interest in the
property retained by the donor (and the donor's successors in interest)
must be subject to legally enforceable restrictions (for example, by .
recordation in the land records of the jurisdiction in which the property is
located) that will prevent uses of the retained interest inconsistent with the
conservation purposes of the donation. In the case of a contribution of a
remainder interest, the contribution will not qualify if the tenants, whether
they are tenants for life or a term of years,· can use the property in a
manner that diminishes the conservation values which are intended to be
protected by the contribution.
(2) Protection of a conservation purpose in case of donation of property
subject to a mortgage.
In the case of conservation contributions made after February 13, 1986,
no deduction will be permitted under this section for an interest in
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property which is subject to a mortgage unless the mortgagee subordinates
its rights in the property to the right of the qualified organization to
enforce the conservation purposes of the gift in perpetuity. For
conservation contributions made prior to February 14, 1986, the
requirement of section 170 (h)(5)(A) is satisfied in the case of mortgaged
property (with respect to which the mortgagee has. not subordinated its
rights) only if the donor can demonstrate that the conservation purpose is
protected in perpetuity without subordination of the mortgagee's rights.
(3) Remote future event.
A deduction shall not be disallowed under section 170(f)(3)(B)(iii) and
this section merely because the interest which passes to, or is vested in, the
donee organization may be defeated by the performance of some act or the
happening of some event, if on the date of the gift it appears that the
possibility that such act or event will occur is so remote as to be
negligible. See paragraph (e) of section 1.170A-1. For example, a state's
statutory requirement that use restrictions must be rerecorded every 30
years to remain enforceable shall not, by itself, render an easement
nonperpetual.
(4) Retention of qualified mineral interest
(i) In general.
Except as otherwise provided in paragraph (g)(4)(ii) of this
section, the requirements of this section are not met and no
. deduction shall be allowed in the case of a contribution of any
interest when there is a retention by any person of a qualified
mineral interest (as defined in paragraph (b)(1 )(i) of this section) if
at any time there may be extractions or removal of minerals by any
surface mining method. Moreover, in the case of a qualified
mineral interest gift, the requirement that the conservation
purposes be protected in perpetuity is not satisfied if any method of
mining that is inconsistent with the particular conservation
purposes of a contribution is permitted at any time. See also
section 1.170A-14(e)(2). However, a deduction under this section
will not be denied in the case of certain methods of mining that
may have limited, localized impact on the real property but that are
not irremediably destructive of significant conservation interests.
For example, a deduction will not be denied in a case where
production facilities are concealed or compatible with existing
topography and landscape and when surface alteration is to be
restored to its original state.
(ii) Exception for qualified conservation contributions after July
1984.
(A) A contribution made after July 18, 1984, of a
qualified real property interest described in section
170(h)(2)(A) shall not be disqualified under the fIrst
sentence of paragraph (g)(4)(i) of this section ifthe
following requirements are satisfied.
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(1) The ownership of the surface estate and
mineral interest were separated before June 13,
1976, and remain so separated up to and including
the time of the contribution.
(2) The present owner of the mineral interest is
not a person whose relationship to the owner of the
surface estate is described at the time of the
contribution in section 267(b) or section 707(b), and
(3) The probability of extraction or removal of
minerals by any surface mining method is so remote
as to be negligible.
Whether the probability of extraction or removal of
minerals by surface mining is so remote as to be negligible
is a question of fact and is to be made on a case by case
basis. Relevant factors to be considered in determining if
the probability of extraction or removal of minerals by
surface mining is so remote asto·be negligible include:
Geological, geophysical or economic data showing the
absence of mineral reserves on the property, or the lack of
commercial feasibility at the time of the contribution of
surface mining the mineral interest.
(B) If the ownership of the surface estate and mineral
interest first became separated after June 12, 1976, no
deduction is permitted for a contribution under this section
unless surface mining on the property is completely
. prohibited.
(iii) Examples.
The provisions of paragraph (g)(4)(i) and (ii) of this section
may be illustrated by the following examples:
Example 1. K owns 5,000 acres of bottomland hardwood property
along a major watershed system in the southern part of the United
States. Agencies within the Department of the Interior have
determined that southern bottomland hardwoods are a rapidly
diminishing resource and a critical ecosystem in the south because
of the intense pressure to cut the trees and convert the land to
agricultural use. These agencies have further determined (and have
indicated in correspondence with K) that bottomland hardwoods
provide a superb habitat for numerous species and play an
important role in controlling floods and purifying rivers. K donates
to a qualified organization his entire interest in this property other
than his interest in the gas and oil deposits that have been
identified under K's property. K covenants and can ensure that,
although drilling for gas and oil on the property may have some
temporary localized impact on the real property, the drilling will
not interfere with the overall conservation purpose of the gift,
which is to protect the unique bottomland hardwood ecosystem.
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Accordingly, the donation qualifies for a deduction under this
section.
Example 2. Assume the same facts as in example (1), except that in
1979, K sells the mineral interest to A, an unrelated person, in an
arm's-length transaction, subject to a recorded prohibition on the
removal of any minerals by any surface mining method and a
recorded prohibition against any mining technique that will harm
the bottomland hardwood ecosystem. After the sale to A, K
donates a qualified real property interest to a qualified organization
to protect the bottomland hardwood ecosystem. Since at the time
of the transfer, surface mining and any mining technique that will
harm the bottomland hardwood ecosystem are completely
prohibited, the donation qualifies for a deduction under this
section.
(5) Protection of conservation purpose where taxpayer reserves certain
rights.
(i) Documentation.
In the case of a donation made after February 13, 1986, of any
qualified real property interest when the donor reserves rights the
exercise of which may impair the conservation interests associated
with the property, for a deduction to be allowable under this
section the donor must make available to the donee, prior to the
time the donation is made, documentation sufficient to establish
the condition of the property at the time of the gift. Such
documentation is designed to protect the conservation interests
associated with the property, which although protected in
perpetuity by the easement, could be adversely affected by the
exercise of the reserved rights. Such documentation may include:
(A) The appropriate survey maps from the United States
Geological Survey, showing the property line and other
contiguous or nearby protected areas;
(B) A map of the area drawn to scale showing all
existing man-made improvements or incursions (such as
roads, buildings, fences, or gravel pits), vegetation and
identification of flora and fauna (including, for example,
rare species locations, animal breeding and roosting areas,
and migration routes), land use history (including present
uses and recent past disturbances), and distinct natural
features (such as large trees and aquatic areas);
(C) An aerial photograph of the property at an
appropriate scale taken as close as possible to the date the
donation is made; and
. (D) On-site photographs taken at appropriate locations
on the property. If the terms of the donation contain
.
restrictions with regard to a particular natural resource to be
protected, such as water quality or air quality, the condition
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of the resource at or near the time of the gift must be
established. The documentation, including the maps and
photographs, must be accompanied by a statement signed
by the donor and a representative of the donee clearly
referencing the documentation and in substance saying
"This natural resources inventory is an accurate
representation of [the protected property] at the time of the
transfer." .
(ii) Donee's right to inspection and legal remedies.
In the case of any donation referred to in paragraph (g)(5)(i) of
this section, the donor must agree to notify the donee, in writing,
before exercising any reserved right, e.g. the right to extract certain
minerals which may have an adverse .impact on the conservation
interests associated with the qualified real property interest. The
terms of the donation must provide a right of the donee to enter the
property at reasonable times for the purpose of inspecting the
property to determine if there is compliance with the terms of the
donation. Additionally, the terms of the donation must provide a
right of the donee to enforce the conservation restrictions by
appropriate legal proceedings, including but not limited to, the
right to require the restoration of the property to its condition at the
time of the donation.
(6) Extinguishment.
(i) In general.
If a subsequent unexpected change in the conditions
surrounding the property that is the subject of a donation under this
paragraph can make impossible or impractical the continued use of
the property for conservation purposes, the conservation purpose
can nonetheless be treated as protected in perpetuity if the
restrictions are extinguished by judicial proceeding and all of the
donee's proceeds (determined under paragraph (g)(6)(ii) of this
section) from "a subsequent sale or exchange of the property are
used by the donee organization in a manner consistent with the
conservation purposes of the original contribution.
(ii) Proceeds.
In case of a donation made after February 13, 1986, for a
deduction to be allowed under this section, at the time of the gift
the donor must agree that the donation of the perpetual
conservation restriction gives rise to a property right, immediately
vested in the donee organization, with a fair market value that is at
least equal to the proportionate value that the perpetual "
conservation restriction at the time ofthe gift, bears to the value of
the property as a whole at that time. See section 1.170A14(h)(3)(iii) relating to the allocation of basis. For purposes of this
paragraph (g)(6)(ii), that proportionate value of the donee's
property rights shall remain constant. Accordingly, when a change
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in conditions give rise to the extinguishment of a perpetual
conservation restriction under paragraph (g)(6)(i) of this section,
the donee organization, on a subsequent sale, exchange, or
involuntary conversion of the subject property, must be entitled to
a portion of the proceeds at least equal to that proportionate value
of the perpetual conservation restriction, unless state law provides
that the donor is entitled to the full proceeds from the conversion
without regard to the terms of the prior perpetual conservation
restriction.
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