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THE NATIONAL LAW JOURNAL

Manday, Octqg

*

By Neal Devins

CHURCH/STATE LAW

Inconsistent Standard of Review in
Last Term’s Establishment Cases

AST term, the U.8. Supreme
I 'Court issued decisions in three
cases involving the establish-
ment clause of the First Amendment.
In Marsh v. Chambers' the court
ruled 6-3 that the state of Nebraska's
practice of beginning each session of
its state legislature with a prayer by a
chaplain paid and approved by the
state legislature was constitutional. In
Mucller v Allen ?® the court upheld 5-4
a Minnesota tuition tax deduction
scheme that permitted parents of
public and private achoolchildren to
deduct expenses incurred In providing
“‘tuition, texthooks, and transpor-
tation'’ for their children:

Finally, in Larkin v. Grendel's
Den,* the court invalidated by an 8-1
margin a Massachusetts statute that
vested in the governing bodies of
schools and churches the power to pre-
vent the lssuance of liquor licenses for
premises within a 500-foot radius of
the church or achool.

This triology of cases points to the
inability of the court to devise a stan-
dard of review that can be conaiatently
applied in the resolution of establlsh-
ment clause challenges. In fact, the
apparent Inconsistenclies among last
term’s establishment clause decisions
indicates that court precedenta on this
issue can he applied only to tdentical
or near-identical fact situations and
thus are of little practical
significance.

The Firat Amendment of the Con-
stitution provides, in part, that
“*Congreas shall make no law
respecting an establishment of
religion " This prohibition was made
applicable to the actions of state
governments by the 14th Amendment
in a
Cantwell ©. Connecticut.*

The court, since 1971. haa made use
of a three-part test designed to
remedy and prevent the three
primary evils against which the es-
tablishment clause was directed,
namely, the ‘'sponsorship, financial
support, ant active \nvolyemeht of the
soverelign in religious acllvm:&"'fl'» i

This trfpartite geat provides that
for a legislative enactment to pass
constitutional muster: ‘'First,
statute must have a secular legislative
purpose: second. its principal dr
primary effect must be one that
neither advances nor inhibita religion

Finally, the statute must not
foster an excessive government en-
tanglement with religion "’* If any of
these three elements are not satisfled
.the statute will he tou*d uncon-
stitutional. /

Although eastly statefl, the applica-
tion of this three-prong test has been

unevén The court itself noted that “‘in .
many of these decisions we have éx- |
presgly or implicitly aqknowled(hx
‘ that we can only dimlyPperceive the ¢

linés of demarcation in this extraor-
dinarfly sensitive area of con-
stititional law "~ In a similar vein, the
court has recognized the{flimited
precedenttal value of its establish-
ment clause decisions: {
[E)stgblishment ck?un cases

are not easy: they Beep feel-
Mr Depins, an attorney, % director
of the Religwous Libertykand Private

Education Project at' Vanderbilt
Universify in Nashville, fqiu
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1940 Supreme Court decislon,

the

ings; and we are divided among
ourselves . . . What s certain is
that our decisions have tended to
avold categorical imperatives and’
absolutist approaches to either end
of the range of possible outcomes.
This course sacrifices clarity and
predicability for flexibilfty.*
Consequently, altheugh the tripar-
tite test “'is well settled; our cases
have also emphasized that it provides
‘no.mare than [a] helpful signpost’ in
dealing with establishment clause
challenges.’”® Last term's establish-

ment clause trilogy demonstrates that
the tripartite standard has f{tself
become ‘‘unhelpful.’

ARSH v. Chambers
exemplifies the lack of stan-
dards in establishment clause

adjudication.

"Marsh upheld Nebraska's
legislative chaplain proviston. Aside

from beginning each legisiative ses-
sion with a prayer, these "‘legislative -

prayers were also recorded in the
Leglslative Journal and collected
from time to time into prayer books,
which were published at the public ex-
pense. Finally, Nebraska had selected
the same Presbyterian minister as its
chaplain for 16 years. In upholding this
practice, the court declined, without
explanation, to apply the tripartite
test.!®

The holding in Marsh-is incredibly.

simple: That which the first Congress
did in 1789, other legislative bodiea can
always do. Consequently, because the
first Congress had a paid legislative
chaplain, the state of Nebraska can
pay a legislative chaplain.

The court felt that the first Congress would
have been acutely aware of the meaning of the
establishment clause since they crafted it, Had
the court applied contemporary establishment
clause standards, however, they undoubtedly
would have found the legislative chaplain un-
constitutional. As Justice Willlam J. Brennan
Jr. noted in his powerful dissent:

That the ‘purpose’ of the legislative
.prayer is pre-eminently religious rather
than secular seems to me to be self-evident

. . I'have no doubt that, if any group of
law students were asked to apply the
tripartite test, to legislative prayer, they
would nearly unanimously find the prac-
tice to be unconstitutional.i!

The Marsh majority's abandonment of the
tripartite test appears to have carved out an
exceptionito its use of that standard when
traditional practices are at issue. As noted in
Walz v. Taxr Commission, a 1969 decision that
upheld New York City's practice of granting
property-tax exemptions to religious and other
social welfare organizationsa: ‘‘a page of
history is worth a volume of logic."'"?

In Walz, the court emphasized that freedom
of taxatioh for two centuries had not led to an
established. church or religion, but, on the cgn-
trary, had helped guarantee the free exercise
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of all formsa of religion. Walz made reference to
the ‘‘inevitable'’ contacts between church and

state In ‘modern life’’ as well as advancing the ;
netion that
religious-instruction . .

‘‘(w)lhen the state encouragea
. it follows the best of

our traditions.'"!?

T

HE PRINCIPLE of accommodation
advanced in Walz was the basls of
Marsh.'* Like Walz, the Marsh opinion,

written by Chief Justice Wartren E. Bux;ger

characterized the

legislative prayer ‘as a

‘‘tolerable acknowledgement of bellefs widely
held among the people of this country.'"** Also
similar to their holding In Walz, the court
recognized the inevitability of contacts
between church and atate, ruling that ‘‘we are
a religious people whose lnsulutlona presup-
pose a Supreme Being 18 -

For the court,

““[{]n light of the unam-

biguous and unbroken history of more than 200
yearsthere can be no doubt that the practice of
opening legislative sessions with prayer has
become part of the fabric of our society,'’

Unlike Walz,

however, the legislative prayer

could not be sald to encourage religious diver-
sity. In short, Marsh did not offer the tradeoff
between desirable religious fréedom and, im-
permissiple religious establishment that wasa
significant part of the Walz ruling.

Marsh's approval of Nebraska's
legislative chaplain emphaaized that
‘‘historical evidence sheds light not
only on what the draftamen intended
the establishment clause to mean, but
also on how they thought that clause
applled to the practice authorized by
the first Congress.'''* In direct con-
tradiction to this view, the court up-

- held Minnesota's tuition tax deduction

plan in Mueller v. Allen by noting that
‘‘(a]t this point in the 20th Century we
are quite far removed from the
dangers that prompted the framers to
include the establishment clause in
the Bill of Rights.''** \

Mueller viewed the Conatitution as
an evolving document designed to fill/
contemporary needs. Marsh, on th
other hand, applied a rigid literal
terpretation of the framera' views|of
the legislative chaplain.. Considering
that many of the original states had
established churches prior to the
adoption of the Constitution, Marsh's
conclusion seems inapposite to the’
needs of our religliously diverse
society. At the same time, Marsh and
Mueller both stretched earlier es-
tabliah;nem clause rullngs by up-

- religious

holding state actions benefiting
interes's — Mueller by
holding that the tripartite te¥t need not

be strictly, applied and Marsh by .

refusing to follow the tripartite test.
Mueller may prove a breakthrough
for government efforta to ald private
schools and parents of private
schoolchildren. Government efforts to

benefit private education have been .

the subject of recurrent constitutional

controversy since four-fifths of these

schools are church-affiliated. -
Mueller extended the scope of per-

* missible governmeent ald to religion

because it suggests that governiment
may aid private education so long as
that ald i{s part of some general
package that extends to a c'ass of in-
stitutions significantly broader th&n
private schools. Apparently, the fact
that private schools will be the major
beneficiaries of such 4id Is inconse-
quential. E X

This is well evidenced in Mueller
where Justice Willlamh H. Rehnqulat,
writipg for the court, contended “‘We
would be loath to adopt a rule
grounding the constitutionality of a
facially neutral law on annual reports

r:eclt(ng the extent to wlich varfous
classes of private citizens clalmed
benefits unde. the law."” 2

HE justification advanced by
- the court {pr refusing to look. at

the dctual beneficiaries of the

.Minnesota program was that parents

of both privale and public
schoolchildren could take advantage
of the tax deduction prog am. The
court looked at the actual effects In-
volved only In other state ald
programs that are avallable solely to
private schools and parenla of private
schoolchildren.

Yet, as noted by Just.ce Thurgood
Marshall in difsent: **[The fact] that
the Mi nesota statute makes some
small benefit. available to all narenta
cannot alter the fact that the most sub-
stantial benefit provided by the
statute is available only to those
parents . who send their children to
schools that charge tultion. It is’simp-
ly undeniable that the single largest
expense that may be ~educted under
the Minnesota statute is tuition: anex-

_pense borne solely by parents of

private school¢hildren.”#

Mueller represents a substantial
change in establishment clause
analysis from a group of early and
mid-1970s declsicns, relted on by the
dissent, which severely restricted
state efforts to ald private schools. In
Committee for Public F-'ucation v.
Nyquist, for example, the court in-
validated a New York statute which,
in part, provided tuition reimburse-
ment for low-income parents of
children attending non-public elemen
tary or secondary schools.? #

Writing for the majorlly. Justice
Lewis F. Powell stressed that the
court would look at the actual etfects
of the enactment, Ihstead of accepting
as true -the legislature's finding of
secular effect. v

. Congequently, the court found .r-
relevant the fact that parents recelvet
the reimbursement, not private
schools: "*(1]f the granta arc offered
as an incentive ta parentsa tosend thelr

hildren to sectarian schcols by mak-
ing unrestricted cash payments to
them, the establlshment clause is
violated whether or not the actual dol-
lars given eventus!ly find their way
Intp the sectarlan instltutions.

Whether the grnnt is labeled a relm-
“uraomom a reward, or a subaidy, ity¢
wubstantive impact is still the
seme. '

* The court In Mueller recognized
that “‘the economlc consequences of
the .progr m’ In Nyquist and that in
ithis case may bhe difficult to dia-
tinguish.""?* Yet, the court found Ny-
guist distinguishable since only -
parents of pri-ate ‘schoolchildren ~
could take nd\:ﬂntng“ of the Nyquist
aid package. | i

Consequently, the Mueller court
was willing to accept at face value the
atate leglalature's ‘inding that the tax
deduction had a aecular effect since
parents of both privaté and public
schoolchildren could henefit from the
deduction. For the court, ‘‘the Min-
neao.n legialature’'s judgment that a
deduction for educ .tlonal expenses
fairly equalizes the tax burden of its
citizéna and encourages deairable ex-
penditures for educational purposes s
entitied to substantial deference .
[W]hatever unequal effect.[in thé
utilization of the tax deduction by
parents of private schoolcHildren]
may be attributed to the statutory
classification can fa 'y be regarded
as a rough return for the beneflits
provided to the state and all taxpayers
by parents sending thelr children to
parochial schoola '™

Mueller advancea the proposition
that neutral legislation whose benefita
exténd to religious Institutions wil) be
upheld The colirt's refusal to look at
the actual effect of the enactment can
best be attributed to a changed

Crmtinued om page 14
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Estabhshment Cases
Gettmg Uneven Review

(,mmuue'd from page 23

judicial atmude about the role that
private schools play in our educational
systerh s

‘Under a restrictive ywlew. the court
adopted In a 1975 casé, Meek v. Pit-
fimger.** government could extend
only ‘indfrect.,”” ‘‘remote’” and "In-
cident'’ benefits to religion. Although
Mueller rejects this approach (at least
so far as It applied tb factally neutral
legislation), the court adopted this

‘-restrictive view in the third case of

last term's establishment clause
trilogy. Larkin v. Grendel's Dén. *
l 'Massachusens zoning law that
vested in churches and schools
the power to prohtbit he granting of li-
quor licenses, rejected the proposition
advanced in Mueller thal *'[t]he risk
of slignificant 'religious or
denominational control over our
democratic processes — or even of

ARKIN,

invaligating a,

statute. l-‘lrm. “‘[t]That power may
therefore be used by churches to
promote goals beyond insulating the
church from undesirable neighbors; it
could be employed for explicitly

- religious goals. for example, favoring

liquor licgnses for members of that
congregation or adherents of that
faith.'*

Second, ‘‘the mere appearance of a’,
joint exercise of Ieglsrtmlve authorit
by church and state provides a signiff
cant symbokHc benefit to religion in the
minds of some by reason of the power
conferred.''*® Correlative to this, the
court noted that the Massachusetts
statute ‘‘enmeshes churches in the
processes of government and creates
the danger of 'political fragmentation
and divisiveness along religious lines’
{citation omitted]. Ordinary human
experience and a long line of cases
teach that few entanglements could be
more offensive to the spirit of the Con-
stitution.''*

7 F
valid. Finally. Larkin, unlike Marsh
and Mueller, logked at the possible ef-
fects of the Massachusetts zoning law.

* The tripartite teat has failed lhe/
* court. Depending on the facts of a par-
ticular case, the court has oscillated
on both the purposes of the establish-
ment clause and what is and ‘is not
significant in any component of the
three-part test. Instead. of reflecting
contemporary societal reeds in the
context ot the general protections ac-
corded by the Bill of Rights. the tripar-
tite test has evolved into an analytical
subterfuge permitting the court to
justify its holdings in the name-.of
judicial standards, but without forcing

the court to have any enduring stan-™

dards

There is a more reasonable stan- "
dard of review than the tripartite test,
considering the court's inability-to ap-
ply that standard consistently. This
new standard of review would involve
an ad hoc balancing of the three un-
derlying values of the establishment
clause, namely, neutrality, religious
accommodation and separation.

Neutrality reflects a belief that ail
religions should be treated in a similar

manner; that government should nov."

extend special benefits or impose
special impediments on any religion.

J‘ Finally. in Larkin. separation con-
/cerns of a church-state rule-making

,J partnership outweighed religious ac-
commodation concerns of granting
discretionary authority in churches to
determine the issuance of liquor,
licenses.

Were the court to &dopt this balanc-
ing standard. there would be great
“‘play in the joints’' to permit the court
to confront openly the difficult ques-
tions raised in establishment clause
lawsuits. In any event. the court
should no longer rely on patently ar-
bitrary distinctions to set the
parameters of establishment ciause
jurisprudence

1 43CCH 8 & Bull
2143CCHS C Buil
3031 USLW 4028
€, 310 U'S 296. 303
$1 Cdmmitiee for

4937
Lo
2

1943
19837

Religt Liderty v
Kurizman 403 US ec2 612
at $42¢ quoting Nyguirt ar 6

Public Educat

J 191 Mueller at 4425 quoting Hunt v McNair 413
;] U 5 vJ« T41 01973

' The-8th U 8 Circult Court of Appel s had
lpp xed the tripam h
chaplain provision v
the test Chambers v

\(A'!’ 87 5 F2¢ 229 &tn

Religious accommodation recogn(zeu/cu 192,

This trilogy of cases points. to the, mabt/tty f the
court to devise a standard of review that can be
consistently applied in the resolution of establishment

clause c/za//mges.

deep political division along political
iines — is remote.”' "’

Instead Chief Jusnce Burger,
writing for the Larkin court,;approved
the application of strict standards
such as those uged by the court in Ny-
quist, namely, "'[laws] with only a
remote and incidental effect advan-
tageous to religious institutions {[can
pass constitutional muster].’

In a similar vein, the Lar: court
approved of the Jeffersonian ‘wall of
separation’ between church and state

metaphor holding that.

Under our system thé’ choice
. has been made that government is
to be entirely excluded from the
area of religious instruction and
churches cxcluded from the af-
. fuirs of gorernment. The Constitu-
tion dernands that religlion must be
a private matter for the individual,
the family, and the institutions of
private cholce, and that while
some involvement and entangle-
ment are inevitable, lines must be
drawn ?* .
For the court, '[t]He framers did
not set up azsystem of government In
which important. discretionary
governmental powers would be
delegated to or shared with religious
institutions.”"*® The use of history in
Larkin, unllke Marsh. was not tled
into actual practices of the fi st
Congress . Instead. the Larkin court
applied its views of the framer’s inten-
tions to a contemporary setting. Yet,
unlike Mueller, Larkin concluded that
‘'the dangers that prompted the
framers to include the establishment
clause in the Bill of Rights'" are still
present.

Larkin recognized that the Mas-

sachusetts statute, had a valld
legislative purpose of protecting
spiritual and educational centers from
the '‘hurly burly' associated with li-
quor outlets. The court also
recognized that it would uphold a
statute that prohibited all liquor sales
within a reasonable distance of church
or schools.

“  Yet, the court felt that the dis-
cretionary power granted churches
was fatal tothe con‘-tltutlonlllly of the

In dissent. Justice Rehnquist as-
sailed the majority's reasoning as an
attempt to turn "‘a quite sensible Mas-
sachusetts liquor zoning law [into]

. some sort of sinister religious at-
tack on secular government reminis.
cent of St. Barthelemew's Night.''*
Justice Rehnquist felt that since the
majority conceded the.con-
stitutionality of a flat ban of liquor
sales near a church or school. the
court should watt until some church is
alleged to have abused its dis-
cretionary authority before reaching
the establishment clause issue.

Justice Rehnquist, however, ig-
nored the majority's underlying con-
cern that church and state should be
separate, not partners, under the es-
tablishment clause. For the majority,
government cannot, under any cir-
cumstances, cede discretionary rule-
making authority to religious institu-
tions - no matter how miniscule or
sensible such a grant of rule-making
authority may be. In.Marsh. however.
the court, by focusing on concerns of
religious accommodation: not separa-
tion. approved of a different sort of
partnership between church and state

I applied conflicting analyses in
Marsh. Mueller and Larkin is
self-evident

To summarlze Marsh did not view
the establishment clause as an evolv-
ing constitutional doctrine. Marsh also
.refused to pay attention to the actual
effects of the N@abraska program,
noting that the state was not bound to
appoint & Présbyterian minister.

Mueller did view the establishment
clause as an evolving doctrine,
although it concluded that evolution
has resulted in a loosening of strict
separationist standards. Mueller also
refused to look at the actual effects of
the Minnesota” program since its
benefits extended to bolh public and
non-public schools.

And Larkin, llke Mueller and un-
like Marsh, sought to apply establish-
ment clause precepts in a contem-
porary ' setting. Yet, unllke Mueller,
Larkin concluded that strict
separationist concerns were still
- 3 N

HE NOTION that the court

the tnevitability of certain contacts
between government and religion as
well as the prapriety of some of these
contacts to ehcourage religious prac-
tice. Separation seeks to ensure ‘‘the
integrity of both church and state by
immunizing each from contamination
by the other' by prohibiting govern-
ment {rom favoring of religion over ir-
religion or vice-versa.’*

Last term's trilogy of cases in
many ways, iinplicitly undertakes this
type of ad hoc balancing approach.

In Marsh, religious accommoda-
4ipn was viewed as being more central
than either neutrality concerns of the
state's utilization of the same
Presbvtyr!un minister or separation
concerns of favoring religion over ir-
religion through the legislative
prayer

In Mueller, separation concerns of
a disproportionate portion of the state
largesse being used by parents of
parochial schoolchildren were out-
weighed by the court's implicit
recognition of a permissible religious
accommodation to the interests of
those parents. ‘/'

4437

1111 43CCH S O Bull 4934.37 ‘Brennarn
J  dissenting
12: 397 U'S 664, 676 11
131 1d at 672 quotin,
U'§ 306. 313-14 2982
1143-fdat 676
113 43CCH 8 C: Bull at
161 1d. quoting Zoras

Teid

13 at 4943
» 43 CCH s & Bu
Woiman v Walter 4
1Powell. J . concurring in

t43CCH S C Bull
Id at 4441 Marsha
433U 8 788
1d. at 786
433CCHS v
' 'd at 442» and 4433
21 U'S 349 :1978

|3 ‘CCH 8§ Cr Buli at 43 g5
Wolman v F

ring in part an
.‘ ST USLW 4028
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