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THE NATIONAL LAW JOURNAL

Monday, November 12, 1984

CONSTITUTIONAL LAW

- By Neal Devins

NH Bar’s Residency Requirement

Faces a Constitutional Challenge

N OCT. 31, the U.S. Supreme
Court heard oral arguments in a

case that will determine wheth-
er states can prohibit non-residents
from becoming members of the state
bar. The case, Supreme Court of New
Hampshire v. Piper,' involves a chal-
lenge under the Constitution's privi-
leges and immunities' clause to New
Hampshire's residency reguirement.

The privileges and immunities
clause prevents a state from discrimi-
nating against citizens of other states
in favor of its own. Although the Su-
preme Court has yet to define the pre-
cise contours of the interests protected
by the clause, the court has interpreted
it “to prevent a state from imposing
unreasonable burdens on’ citizens of
other states in their pursuit of common
callings within the state; in the owner-
ship of disposition of privately held
property within the state; and in ac-
cess to the courts of the state.™

To justify discrimination under this
provision, a state must show either
that “non-citizens constitute a peculiar
source of the evil at which the statute
is aimed,"” or that the state discrimina-
tionn had a “close relation" to a "sub-
stantial" state interest.’

New Hampshire cannot satisfy this
standard of proof. The' reasons prof-
fered by the state in support of its resi-
dency requirement simply do not take
into account the realities of modern
law practice.

Initially, the state argues that its
residency requirement does not impli-
cate the privileges and imnunities
clause because ‘'state court control
over bar membership involves an ac-
tivity which is directly connected and
bound up with the state's exercise of its
judicial power rather than an interest
fundamental to the promotlon of inter-

state harmony."

For the state, its requirement is not
an economic regulation. Thus, accord-
ing to the state, federalism concerns
outweigh the need to apply the privi-
leges and immunities clause. In sup-
port of this claim, the state points to
the Supreme Court's admonition that
"the national government will fare
best if the state< and their institutions
are free to perform their separate
functions in their separate ways."

New Hampshire is correct in sug-
gesting that our federalist system de-
mands that states have leeway to
structure their legal system. No one
disputes the fact that our nation is a
conglomerate of 50 individual stgtes:
each of which has unique laws, unique
court systems and unique standards
for lawyer competency.

Yet, although these federalism con-
cerns weigh into privileges and im-
munities clause analySis, the Supreme
Court has held that clause coverage is
triggered by "discrimination against
out-of-state residents on matters of
fundamental concern.” One of these
fundamental concerns, undoubtedly. is
the right to pursue a trade.

Law practice differs from most
trades in that lawyers, as "officers of
the court,” affect the implementation
of state and federal law. Yet, as the
Supreme Court noted in a case that
invalidated Connecucul s requirement
of U.S. citizenship for admission to the
state bar, lawyers "are not officials of
government by virtue of being law-
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yers. Nor does the status of holding a

~ license to practice law place one so

close ta the core of the political process
as to make him a formulator of gov-
ernment policy.""

Consequently, althcugh the state
should be accorded meaningful defer-
ence in its regulation of the state bar,
the state still must provide a reason-
able explanation for regulations that
diminish the ability of non-residents to
practice in state courts. Since a resi-
dency requirement is the most ex-

.

Interests of the national

‘marketplace and adequate

legal representation could
support invalidation of the
residency requirement.

1

treme form of state regulation against

. out-of-state residents, the state must

justify such a reqiirement with practi-
cal reasons — not lofty rhetoric about

- federalism.

ed several “peculidr evils'" posed

by non-resident applicants:
“(Nlon-resident attorneys, once admij-
ted, are less likely to remain {amiliar
with legal rules and procedures and
less likely to keep attuned to local con-
ditions which may affect the needs
their Jocal clients. Similarly, non-res
dent attorneys are less likely to be sub-
ject to local peer pressure wmch
imposes informal. but powerf
on unethical or incompetent’
through the regular practice of ‘.a\-\n in
a relatively small and clostly kn
gal community. Alse, non-resident
torneys are less likely to 'we av
for court appearances,
proceedings and pnrnupa
voluntafy activities of a un fi
Because of these alleged da
Hampshire claims that i
requirement placed a just
den on out-of-state applica

The state. however. hs
troduce any evidence to suppo
its proffered justifications. -\d
1¥, there are strong zmu:m'c €
ments that rebut each of New
Hampshire's justifications.

First, there is no reason to think that
the New Hampshire bar exam could
not adequately test non-resident's
miliarity with local rules and proce-
dures. Also, any possible state
concerns of non-resident attorneys for-
getting state law could be addressed
by requiring non-resident attorneys to
take periodic competency exams.

Second, competition in the economic
marketplace and commonly shared
standards of professionalism contra-
dict New Hampshire's presumption
that out-of-state attorneys are either
unconcerned with their reputations or
unavailable for court appearanges or
ocher required activities. In addition to
this common-sense conclusion, New
Hampshire still would have authority
either to disbar or to discipline attor-
neys who breach their responsibilities.

New Hampshire's stated justifica-

NEW HAMPSHIRE has articulat-’

a-
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tions seem especially spurious in light
of the details of the Piper case. An at-
torney, who lived only 400 yards from
the New Hampshire state line, intend-
ed to join a New Hampshire law firm.
Additionally, lawyers in bordering
states are, in many instances, equally
accessible to New Hampshire resi-
dents as they are to home-state
residents. “ .

Finally, New Hampshire, by not im-
posing a continuing residency require-
ment upon practicing attorneys, ap-
pears less than fully committed to the
objectives sought to be furthered by
the residency requirement.

It thus appears that New Hamp-
shire's residency requirement is sub-
ject to former American Bar Associa-
tion President Chesterfield Smith's
criticism that “[mjany of the states
that have erected fences against out-
of-state lawyers have done so primari-
ly to protect their own lawyers from
professional competition.”

SIDE FROM being an unfair re- ,
striction on an attorney's right

to practice his trade, New
Hampshire's residency requirement is

unfair to legal consumers who rely on
in-house counsel, multistate law firms
or “specialist” law firms.

As Justice John Paul Stevens noted
in 1979 in Ceis v. Fiynt: “[T]he ‘change
in the character of law practice from a

ing qualified non-residents to ﬁécgmé

state's interest in regulating the legal

members of the New Ha ire Bar
and thereby increase the pool of attor-
neys available to represent clients.”""

The consumerism argumént ad- -

vanced by the American Corporate

generalist skill to an increasingly spe-
cialized one'" means that modern le-
gal practice * ‘transcend(s] juris-
dictional boundaries and the legal
competence of local generalists.' " Ad-
ditionally, New Hampshire residents

. can reap the benefits of economic com-

petition between New Hampshire law-
yers and lawyers from bordering
states.

This “consumerism” aspect of the
Piper case has brought together two
unlikely bedfellows, Ralph Nader's
Public Citizen and the American Cor-
porate Counsel Association — both of
which filed amicus briefs arguing that
the state residency requirement im-
properly interfered with consumer
choice. , .

Public Citizen claims that the ¢nd of
“assuring that clients will be well
served by honest and capable attor-

neys™ is best accomplished “by allow-.

C 1 speaks to the needs of corpora-
tions to have in-house attorneys repre-
sent them in court; for these attorneys
are intimately familiar with both the
internal workings of the corporations
they represent and the industries
served by those corporations. Such
“consumerism" concerns undercut
much of state’s argument that its resi-
dency requirement ensures competent
legal representatiqn.

The interests of the national market-
place as well as adequate legal repre-
sentation support the invalidation of
New Hampshire's residency require-
ment. Constitutional protections

.against anti-competitive state prac-

tices combined with the growth of “na-
tional” law firms Jhas weakened the

Prc y

At the same time, the state has great
authority to regulate its bar. It may
demand continued legal education, pro
bono work and competency examina-
tions. Additionally, the state may disci-
pline or disbar attorneys who do not
comply with reasonable rules designed
to preserve the integrity of the state
bar. In other words, the invalidation of

. the residency requirement need not be

equated with a.defeat for states' rights.
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